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PROCEEDI NGS
(8:01 a.m)

MR. NI CHOLS: Good norning everybody. M nane
is Marvin Nichols. |I'mthe director of the Standards
O fice for MSHA and | want to wel cone you all here today
at this public nmeeting and al so, on behalf of Dave
Lauri ski, Assistant Secretary for MSHA, and Dr. John
Howar d, Director of NI OSH.

Today's public neeting is being held to receive
your comrents on two MSHA regul atory actions. First, we
have reopened the record for the coment period on MSHA
and NI OSH si ngl e-sanpl e proposed rule that was originally
publi shed on July 7, 2000. Secondly, we have reproposed
the plan verification rule. It was published in the
Federal Register on March 6, 2003. Your comments today
will be included in the record for both proposed rules.

The two proposed rules are based upon the 1996
recomendati ons of the Secretary of Labor Advisory
Committee on the Elimnation of Pneunpconiosis and the
comments received in response to the previous proposed
rul e published in 2000. These rules are intended to
elimnate Black Lung and pneunoconi osis by elim nating
m ners overexposure. They conpletely change the federal
program for controlling, detecting and sanpling
respirable dust in coal mnes. The enphasis of the new
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3
programw || be on verified engineering controls so that

m ners are protected on every shift.

Let me now i ntroduce ny coll eagues up here. To
my left is Bob Thaxton. Bob is the technical advisor
with Coal Mne Safety and Health. Next to Bob is Larry
Reynolds. Larry is with the Ofice of the Solicitor and
at the end is George Ni ewandonski. George is the health
specialist in Arlington. To ny right is Gerry Finfinger.

Gerry is the senior physical scientist at the Ofice of
the Associate Director for Mning at NIOSH. He is with
us today because, as many of you know, the single-sanple
rule is a joint effort between MSHA and NI OSH. Now
seated next to Gerry is Jon Kogut. John is the
statistician with the O fice of Program Policy and
Eval uati on for MSHA.

Since the single-sanple proposed rul e was
jointly pronmul gated by NI OSH and MSHA, we have several
NI OSH people here with us today. Let ne first let you
know how the hearings will be conducted. As with al
MSHA hearings, the formal rules of evidence do not apply
at these hearings and the hearing will be conducted in an
i nformal manner.

Those of you have notified MSHA in advanced wi |
be all owed to make your presentations first. Follow ng
t hese presentations, others who request an opportunity to
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speak will be allowed to do so. | would ask that al
guestions regarding these two rules be made on the public
record and that you refrain from asking the panel nenbers
guestions when we're not in session. The reason we do
this is we would like for all of the discussion of these
rules on the public record.

Fol l owi ng the conpl etion of ny opening
statenment, Bob Thaxton will give an overview of the new
proposed plan verification rule. A verbatimtranscript
of this hearing is being taken and it will be nade
avai l abl e as part of the official record. Please submt
any overheads, slides, tapes and copies of your
presentations to ne so that these itens nmay al so be made
part of the record.

The hearing transcript, along with all the
comments that MSHA had received to date on the proposed
rule will be available for review W intend to post a
copy of the transcript on the MSHA website at
wwwv. nsha. gov. |If you wish to obtain a copy of the
hearing transcript before then, you should make your own
arrangenents with the court reporter. W're also
accepting witten coments and data from any interested
party, including those who do not speak here today. You
can give witten comments to ne during the hearing or
send themto the address listed in the hearing notice.
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5
If you wish to present any witten statenents or

information for the record today, please clearly identify
it for us. Al witten comments and data submitted to
MSHA will be included in the witten record and we al so
have an attendance sheet outside that we would |ike for
you to sign if you're willing to do that.

Due to the request fromthe m ning comunity,
the agency will extend the post-hearing conment period
for the plan verification proposal from June 4th to July
3rd. The notice announcing the extension will be
publ i shed in the Federal Register soon. W also
antici pate extending the comrent period for the single-
sanple rule for the same length of time, but we'll only
be able to do that after consultation with NI OSH and
we'll also publish that in the Federal Register.

As you know, we have four additional hearings
schedul ed to address these rules. The next hearing wll
be in Evansville, Indiana on May 13th, in Lexington,
Kentucky on May 15th, in Birm ngham Al abama on May 20th
and in Grand Junction, Colorado on May 22nd. The
hearings will begin at 8:00 a.m each day and end after
the | ast schedul ed speaker.

Let me give you sonme background on the two
proposed rules. First, the single-sanple proposed rule,
whi ch was originally published on July 7, 2000, would
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all ow MSHA to nmake conpliance determ nations on single-
sanple results. The agency would no | onger use the
averaging nethod to determine if mners are being

over exposed to respirable dust.

Aver agi ng can mask indivi dual overexposure by
diluting a high sanple with a | ower sanple taken on
anot her shift. Using single-sanple neasurenments rather
t han averaging nultiple sanples for conpliance purposes
wi Il better protect mners health. Single sanples can
identify and remedy excessive dust conditions nore
qui ckly. Single sanples neasurenments have been used for
many years by NIOSH and at metal and non-metal mnes in
this country. In other words, it's been used in all
ot her m nes except coal for probably 30 years.

MSHA and NIOSH are jointly reopening the
rul emaki ng record for this proposed rule to provide an
opportunity for you to comment on the new information in
the record concerning MSHA' s current enforcement policy,
health affects, quantitative risk assessnent,

t echnol ogi cal and econom c feasibility and conpliance
cost, which has been added since July of 2000.

For exanple, we updated the preanble to include
the nost recent information on the preval ence of Coal
Wor kers Pneunoconi osis, CWP, or Black Lung anong coal
m ners exam ned under the M ners Choice Program during
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7
the period 2000 to 2002. These findings show that m ners

continue to be at risk of devel opi ng CWP under the
current dust control program The quantitative risk
assessnent is based on additional and nore recent data.
None of the new information changes the actual finding
published in the Federal Register on July 7, 2000. The
si ngl e-sanpl e i ssue has been through a | ong public
process, which is outlined in the preanble of the
proposed rul e.

The second regul atory action is the reproposed
pl an verification rule. This proposed rule supersedes
t he one published on July 7, 2000. MSHA held three
public hearings on the previous proposed rule during
August 2000. Many commenters urged the agency to
withdraw the earlier proposed rule and go back to the
drawi ng board.

Some commenters believes that MSHA had failed to
adequately address their concerns, the refornms in the
Federal Dust Programrecomended by the Dust Advisory
Committee, by NIOSH in its criteria docunents and reforns
urged by coal mners since the m d-1970s. After
carefully reviewing all the facts, issues and concerns
expressed by comenters, MSHA is proposing a new rule in
response to the coments made to the July 7, 2000
proposed rul e.
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8
Box Thaxton will give us a short overview of the

new plan verification rule. And I would ask that you

hol d your questions for Bob until you cone up to offer

your comrents. We'Il let Bob go through this
presentation and then we'll take questions as you conme
up.

MR. THAXTON: COkay, what I"'mgoing to try to do
is wal k through a presentation that wal ks through both
the single sanple and plan verification rules. 'l walk
through this, and like | said, it is something that we' ve
put together that we've used before.

The purpose of our rules and what we're trying
to acconplish is what we see here. W' ve shown Bl ack
Lung incidents from 1970 through current 2002. W're
showi ng that there's been a decrease in Black Lung over
the years, but that decrease is slow. And you can see
from 1995 t hrough 2000, basically, we've stayed about the
sane, 2.9 and currently, 2.8 percent. That anpount or
preval ence of disease is unacceptable. That's not what
the Act was designed to develop. We wanted to get Bl ack
Lung down to where there is essentially no cases.

It al so shows that the percent of sanples that
we see that are exceeding the applicable standard of 2
mlligrams, has basically bottomed out. W're seeking 12
to 8 percent, really not nuch change in that. So what
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we're doing is we want to take a |l ook at that and that
was part of the inmpetus for trying to get these rules
out. The rule package itself consist of two particul ar
rules, two separate rules. Those two rules are designed
to devel op effective plans and control dust and provide
for nonitoring the effectiveness of those controls.

Under single sanple, single sanple provides for
a new finding. That new finding states that the average
concentration accurately is measured over a single shift
as opposed to neasuring the concentration over the
average of five shifts as you see currently. It rescinds
the 1972 finding that the accuracy of the single sanple
could not be used. W' ve added also a new standard in
this particular publication that says that the Secretary
may use a single full shift nmeasurenent to determ ne the
average concentration over that shift.

The current verification rule provides that each
underground coal m ner operator nust have a verified
ventilation plan. They have to verify the dust control
portion of that plan. The plan will be verified under
actual mning conditions by m ne operator sanples. W're
going to collect sanples at the tine that the operator is
doi ng what we consider normal and that is at a higher
production | evel that represent normal conditions.

MSHA is going to resune the responsibility for
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10
conpliance and abat enent sanples in underground coal

m nes. Surface m nes does not change. And finally, MSHA
sanples will be used to set all reduced standards due to

courts. As it stands right now, you see a conbi nation of
MSHA and NI OSH were sanples are being used for that

pur pose. Under this proposal, only MSHA sanples will be

used.

Under the verification of the plan, what we've
done is put together a little bit of a conparison of
what's currently required under what rules are in place
ri ght now versus what this 2003 proposal will do. Under
the current rule, MSHA sanpling is used to approve a
plan. It is based on the average of nultiple sanples.
It's taken with full shift, 8 hour or |ess portal-to-
portal sanples and at 60 percent of average production.

The 2003 proposed rule -- we will use operator
sanples to verify the effectiveness of plans in

underground mnes. And it's only underground m nes.

Pl ans at surface mnes will still be done the way they
are now. Those sanples will be collected with full shift
production time. That is, the sanples will be turned on

when a m ner reaches the MMU on the section and they w ||
not be turned off until you exit the section. They're
taken at hi gher than average production. And we'll get
into actually what that production level is in a nmnute.
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They will have to neet separate court and coal nm ne dust

verification limts. These dust control limts and
court's limts are set in the rule to get us 95 percent
confidence that people are neeting the 2 mlligram
standard when they're doing the verification sanpling.

The proposed rule also allows the use of PAPRs
or adm nistrative controls on any mning unit only as a
suppl enment al neasure after exhausting feasible
engi neering controls.

In relation to the plant, currently, as | said,
MSHA' s sanpling is conducted at 60 percent of average
production. There are no records of production required,
so basically that is determ ned either by just talking
with mners, talking with m ne managenent or just making
a general assessnment of what the inspector sees and then
they determ ne 60 percent of that and that determ nes a
valid sanple for us.

Under the 2003 proposal, plans will be verified
using the 10th hi ghest production level in the |last 30
shifts. It requires the recording of production and
mai nt ai ni ng those records for a period of six nonths by
the m ne operator. That is that they have to record
actual production on each MMJ, that's raw tonnage, coal
rock, whatever produced has to be recorded.

What is that 10th hi ghest production? How does
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12
it related and why do we think that's going get us better

eval uati on of the plan? What you've seen in the past is
that we've said 60 percent is where MSHA collects

sanpl es. \What we've got here is an exanple of |onger MW
that's located in Northern West Virginia. Each circle
represents a shift of production. These are actual
nunbers that were collected for 30 shifts. And you can
see, based on the 30-shift results, 60 percent of the
average brings us down here a little over 3500 tons. The
average production for that section was 6295 tons.

We were proposing at one tine, back early on,
that we use 90 percent of average to collect our sanples
to verify plans. |If we use 90 percent of average, we'd
only be at about 6600 tons. What we've put in this
proposal is that we want the 10th hi ghest producti on.

The 10t h hi ghest production puts us at the 67 percentile.

What that neans is that we've got one third of
the shifts in that 30 or above this level and two thirds
are belowit. So what we're getting as a production is
nore representative of what we think normal production
for that section is. So we're getting sanples that are
going to be collected at around 7500 tons. So you can
see a big difference between what is being proposed as
far as the 10t h hi ghest versus what we're doing
currently, which is the 60 percent |evel.
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13
Use of PAPRs or powered air purifying

respirators -- under the current rule, when they're used
in conformance with a full respiratory protection
program they can qualify an operator to get a non- S&S
desi gnati on on any respirable dust over exposure
citation. But that's the only thing that they're used at
this time. How they can inpact the rule.

Under the 2003 proposal, they will be permtted
when all feasible engineering controls have been

exhausted. The key word here is when "all feasible
engi neering controls have been exhausted."” That's a
determ nation that's going to be made by the agency.
It's a determ nation that neans that we're going to | ook
-- if there's any feasible controls that available still,
the m ne operator will be expected to put those in. Only
| oose-fitting powered respirators with MSHA and NI OSH
approval may be used. Currently, there is only one such
unit that neets that and that's the 3M airstream hel net.
Must provide respiratory protection program as
part of the approved ventilation plan -- contrary to
what's done right now, everything that controls how those
respirators are to be used nmust be spelled out in the
plan in witing and they're a part of the approved plan.
That means that they have to be conplied with at that
mne at all tines. Failure to do so can result in
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citations.

Must maintain dust |levels as |ow as possible
with feasible engineering controls -- this is in
conjunction with the top bullet. M ne operators are not
going to be allowed to take engi neering controls or
environmental controls out of the mne or take them out
of circulation or use once they get approval to use a
PAPR program The regul ation specifically requires that
all controls that are found to be feasible for that MW
have to be mmi ntai ned and the operator will be expected
to maintain the concentrations as | ow as possi ble even
t hough they' re using the respirators.

Protection factor of two to four, depending on
the ventilation air velocity assigned to the m ning
section -- the protection factor of two to four are
i npacted because the ventilating air current or the
velocity that the air noves along the |ongwall face or
around the continuous mner that velocity affects the
efficiency of the PAPRto do its job. So we've factored
that into the determ nation or the protection factors
that were generated. That protection factor of a maxi mum
of four is an indication that you can say whatever the
dust concentration is outside the PAPR it would be 1/4 of
t hat concentration inside the PAPR

Sanpling requirenents -- under the current
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requi renents, operator bi-nmonthly conpliance sanpling at

underground m nes, citations are issued for failure to
sanple. Citations are issued for exceeding the dust

| evel . Operators collect abatenment sanples to determ ne
conpliance after the issuance of a citation and MSHA' s
quarterly sanpling on MWs, Section DAs and Part-90

m ners are conducted at this time with citations issued
for exceedi ng the applicabl e standard.

Under the 2003 proposed rule, the operator wll
coll ect plan verification sanples for the initial
approval and then designated MVUs col |l ect one sanpl e each
quarter for confirmation of controls continued
ef fectiveness. There will be no citations issued for
exceedi ng applicabl e standards on those sanples, but the
operator must take action to reduce concentrations when a
sanpl e exceeds the standard. Failure to take action to
reduce the concentrations, if they have a sanpl e that
exceeds the standard, can result in a citation for
failure to take that corrective action.

MSHA col l ects all sanples to determ ne
conpliance and abatement of citations. MSHA
determ nations will be nmade on a single full shift
measurenent and citations will be issued for exceeding
the applicable standard. Those are all based on single-
shift sanples, though, not averages of nultiple sanples
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coll ected during one shift or nultiple sanples collected

over five shifts.

Conpl i ance and non-conpliance determ nati ons --
under the current rule, reviews the average of nultiple
sanpl es to make conpliance, non-conpliance at all coal
m nes. We average five sanples on five different shifts,
t he average concentration exceeds the applicable standard
by 1/10 or nore non-conpliance is indicated.

Under the 2003 proposed rule, we will use
singl e-sanmpl e determ nations at all coal mnes, both
surface and underground. This is one area were we
applied this both to the surface and underground m nes.

A non-conpliance |level, as an exanmple, for a 2 mlligram
standard would be 2.33. The 2.33 gets us to 95 percent
confidence that the 2 mlligram standard has been
exceeded based on that one sanple. W currently get to
that | evel of confidence by averaging nmultiple sanples,
which is five sanples on one occupation. The citation

|l evels for all standards, 2 mlligrams and bel ow, are
specified in the rule itself.

VWhat's the effect of this? What we see here is
an exanpl e of an actual survey that was submtted by a
m ne operator. And this is five sanples collected on the
continuous m ne operator. And we see that the first
sanple was 3.2, the second sanple 1.6, third 1.5, fourth
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sanple 0.8, fifth sanple 3.1. W have an average

concentration for those five of 2.0. Under the current
regul ations, that is considered in conpliance -- no
enf orcenent action, no corrective action is necessary.

What we're doing under the proposed rule, from
what | just described to you, we would be | ooking at
t hose sections where we 3.2 and 3.1, those are tinmes we
consi der woul d be over exposures. The reason that we can
i npact on reducing Black Lung is that we feel that we
need to control exposures on each and every shift, not
the average of nultiple shifts.

The on-shift exam nation of controls -- the
current rule is we do have a requirenment right now that
all operators have to do a on-shift exam nation of the
dust controls that are in place. That has to be done
prior to the shift starting production. |If it's a hot-
seat type operation where they do not shut down, it has
to be done within the first hour. That means they have
to go through and check the paraneters that were in the
pl ans to see that those are actually in place and working
at the beginning of each production shift.

Under the 2003 proposal, we maintain that
requi rement, but it's going to becone nore inportant
because the verified plans are going to be nore detail ed,
have nore true controls that are necessary to nmaintain
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conpliance. That, in conjunction with the on-shift

exam nati on, should give people better assurance that
you've got an environnent that's probably going to result
in conpliance for that shift.

M ner participation in relation to what we're
doing -- the current rule, mners have the right to
acconmpany, wth pay, MSHA personnel during MSHA sanpling.

Under the for-plan submttal, operators notify mner's
rep of plan subm ssions and revisions and post on the
bulletin board. Mner's rep may submt comrents during
t he MSHA review.

The 2003 proposal -- mner participation during
operator sanpling. The operator has to notify mners
prior to collection verification sanpling and have to
all ow then that previous notice so that people are aware
that sanmpling is going to be conducted at a specific
time. The mners nust be provided an opportunity to
observe that sanple, but there is no entitlenment to
speci al pay.

M ner participation during MSHA sanpling the
m ners have the right to acconpany, with pay, MSHA
personnel during all conpliance and abat ement sanpli ng.
So any time MSHA cones in to do the conpliance sanpling
or abatenent sanpling, the mners' rep has the right to
travel with us with pay.
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We still maintain the same participation in

relation to the plan that the operator still has to post
the plan, has to notify the mners' rep and the mners’
rep has the opportunity then to submt coments while
MSHA is making a review of that plan.

Use of personal continuous dust nonitors or
what's been referred to as PCDMs -- under the current
rule, there is no consideration for PCDM use. The 2003
proposal stipulates that any unit that the Secretary of
Labor approves with a conversion factor is acceptable.
That conversion factor is to get whatever unit is used
and approved |ater on to where it produces the same type
of results as what we get currently with the gravanetic
sanpling units.

Desi gnated m ners nmust wear the full shift
portal -to-portal PCDM or personal continuous dust
nmonitors. They start to make them usabl e and where you
have meani ngful data, the m ner would be required to wear
that unit fromthe time they go in the mne until the
time they come out, no exceptions. It permts the
operator to use the adm nistrative controls wi thout first
exhausti ng engi neering controls. Hence, the words
"personal continuous dust nonitors.” These are personal
monitors. When you have personal nonitoring, you're
nmoni tori ng sonebody for the full shift, that neans that
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the m ne operators then would be able to nove people

around in order to maintain their exposure to | ess than
what ever the applicable standard is.

There will be no citations for over exposures
based on those readings. They would be recorded at the
end of each shift, but there is no citations based on
that. They would be cited, though, if a notation is nade
of an over exposure and no corrective action was taken.
The operator is required to take corrective action any
time they get notification of an over exposure. Failure
to take that corrective action would result in a citation
fromthe agency.

What ki nd of benefits are derived fromthese two
rules? One, we think planned paraneters would be gained
that reflect actual m ning conditions that have been
verified at higher production |evels; two, no
operator-coll ected sanples used to detern ne conpliance;
three, production for mners when feasible engineering
controls have been exhausted; and four, provisions for
t he use of personal continuous dust nonitors.

What are the benefits in inplenmenting these two
particular rules? Qur intent is to reduce Black Lung and
we have used a conservative estimate of what the results
woul d be based on the inplenentation of both the single-
sanpl e and plan verification rules. And what we've
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projected is conservatively a 42 reduction in the number

of people that woul d devel op Bl ack Lung. We've broken

t hat down to designated occupations, DO NDGOs, non-

desi gnat ed occupations; RB or roof bolters and then, the
total.

That's a | ot of information. And to help
explain that a little better, we' ve devel oped a coupl e of
scenarios that we'd like to go through that woul d maybe
bring home a little bit better how this programfits
toget her along with what's been put on our website as our
draft inspection procedures that would go along with
these two particular rules.

The agency has published on the website only a
draft of how we plan to go out and conduct our
i nspections, how we make conpliance, non-conpliance
deci sions so that people could see how this would al
work. Under the particular program if both rules are in
pl ace, an operator goes out and collects his first
verification sanple. He's submtted a plan to the
agency. It looks like it has passed the initial in house
envi ronnent or engineering review so that we feel |ike
the controls are in place or reasonable for that
particul ar type of mning. That they're likely to result
in conpliance.

We tell the operator then to collect the first
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sanpl e and they go out and collect a sanple on a

continuous m ner operator and a roof bolter. This on a

continuous m ner section. The first sanple results in a
1.6 mlligramrespirable dust on the m ner operator, 1.7
on the roof bolter. W also get 72 mcrogranms of quartz
on the m ner operator and 92 m crograns on the roof

bol ter.

Remenber, | said at the very beginning for a
verification of a plan the operator has to neet two
critical values for respirable dust and quartz. W | ook
at them separately. The critical value on one sanple for
respirable dust is 1.71 mlligram The critical val ue
for quartz on one sanple is 87 mcrograns. So you can
see they met the respirable dust |evel, but the 92
m crogranms on the roof bolters exceeds the 87 critical
val ue for one sanple. Therefore, the operator cannot
verify their plan based on that one shift of sanples.
They're required to go back and | ook at their stuff and
t ake anot her sanple.

So the operator does take the second
verification sanple. W get 1.63 mlligrans on a m ner
operator, 1.69 on the roof bolter; 71 mcrograns on the
m ner operator for quartz and 91 m crograns on the roof
bolter. When we conme to two shifts of sanples being
collected for the critical values. W now nove up on the
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respirable dust and quartz because now we have two

sanples to look at. The critical value for two sanples
is 1.85 mlligrams for dust and 93 m crogranms for quartz.

Now we see that all levels -- all four dust
concentrations, all four quartz concentrations that have
been determ ned each one is below that critical value for
that particular, either dust or quartz. That indicates
to us then that the plan can be verified with 95 percent
confidence that we're nmeeting both the 2 mlligram
standard and the 100 m crogram standard for quartz. So
t he operator now has a verified plan.

MSHA conmes in and col lects our first set of
sanpl es. Under our inspection procedures, we wll
coll ect bi-nmonthly sanpling. Under that, we cone in and
we col |l ect a sanple on a continuous m ne operator. W
get 1.62 mlligranms on dust, 78 mcrograns on quartz,

m ner helper 1.71 mlligrams, the shuttlecar operator is
1.41 mlligrams. Roof bolter No. 1 is 2.38 with a 138
m crograms of quartz. Roof bolter No. 2 is at 2.42
mlligrams of dust with 141 m crogranms of quartz.

When MSHA | ooks at those results, one citation
for the roof bolter occupations would be issued for
exceeding the 2 mlligramstandard CTV, which is a
citation threshold valve and that's the levels that we
wite citations at, which is the 2.33 on 2 mlligram
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standard that | pointed to in the slide earlier. So any

sanpl e exceeding 2.33 on respirable dust would be
considered in non-conpliance.

The roof bolters, Nos. 1 and 2, and we call that
-- it's a twi nhead roof bolter, you see the
concentrations on both exceed the 2.33. W do not wite
two individual citations. There's one citation issued
for the roof bolter occupations because it's one dust-
generating source. What the operator does to address
that citation to reduce the dust will affect both.

The operator, because of that citation, has to
take corrective action. And once the corrective action
has been inplenmented, they have to notify the agency
within 24 hours so that they agency then can schedul e
whet her it's com ng back to collect abatenment sanples.
In this case, we conme in, collect the abatenent sanples.

At the same tinme, this is an entity that's on 2
mlligram standards, not on a reduced standard. But we
have indications, through these quartz results, that we
have sone people that are being over exposed to quartz.
Because we only have the one set of sanples, though, to
determ ne quartz content to set a reduced standard, it
has to be based on the |ast three MSHA samples. W only
have one. So it |ooks like need to wait for two nore
sanpl es.
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Normal |y, you would think that we would wait

until the next bi-nonthly, get another set of sanples and
the third bi-nmonthly we'd get another one before we would
be able to set a reduced standard. But because this
entity is exposed to greater quartz than what's all owed
and it's already on a 2 mlligram standard, which does
not look like it's protective, the agency specifies in
our inspection procedures that we will go and collect two
addi tional shifts of sanples within the next 15 days so
that we can go ahead and establish the appropriate
standard based on quartz. W think the exposure to
quartz is inmportant and it needs to be addressed in a
short tinme frane.

Based on these results, the operator would be
required to sanple the MMU quarterly to established the
continued effectiveness of the dust controls in the
approved ventilation plan. For an operator to qualify to
be required to do quarterly sanpling, all they' d need is
a sanmple by us that exceeds the standard by any anount.
So if we find a sanple that exceeds the 2 mlligram
standard at 2.1, that operator would be required to
sanple that MVUJ quarterly to show that their plan
continues to be effective and mai ntaining conpliance.

Mul ti pl e sanples collected by either N OSH or
MSHA showi ng greater than 2 mlligramon a 2 mlligram
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st andard, but not exceeding the 2.33, so there's no

violation, those situations result in the operator being
told their plan is inadequate and they would have to go
t hrough verification again.

A second scenario -- I'mgoing to use the sane
sanpling results that we'd used on the previous one. So
"' m not going to back through the nunbers again, but it's
t he exact same operator verification sanples, the
operator verifies their plan. Wat has changed is the
sanples collected by MSHA. MSHA's first bi-nonthly
sanpling comes in. W show all sanples bel ow 2
mlligrams on the respirable dust. W show quartz at 78
m crograms and 55 mi crogranms and 47 mcrogranms. All of
them are | ess than 5 percent, so they're all below the
100 microgramlimt.

We state that the conpliance is based on single
sanpl e for each occupation, so nobody is in non-
conpliance. No citations would be issued. Now we stil
need to determ ne, though, whether MSHA is going to cone
back and sanpl e each bi-nonthly period based on this
i nformation.

So what we do is we don't |ook at just the
sanpl e concentrations as we get them We apply
correction factors. \When MSHA cones in to sanple, we
understand that the operator probably is not going to be
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at their maxi mum production, that 10th highest that we

said that they have to sanple at to verify a plan.
Remenber, two-thirds of the shifts we expect to be |ess
than that. So it's likely that we will get production
that's going to be | ess.

Typically, the plan paranmeters are things that
the operator puts in the plan. They're going to put nore
air in their section than what the plan calls for just
because that way they get the buffer so they're not right
on the limt. So we're likely to find higher ventilation
gquantities. WIIl those things affect the dust
concentrations? And what we want to determ ne is what
truly, engineering-w se, would we expect those dust
concentrations to be to nake a determ nati on whet her we
cone back to sanple the next bi-nmonthly period.

So what we do is we take our setup for this one
that they had a plan that was verified at 800 tons.

We' ve have 750 tons this shift that we sanpled. So we
had | ess tonnage. The ventilation during the MSHA sanple
was 10,000 CFM  The plan calls for 9800. W had nore
air than what was called for. How do we neke a

determ nation as to what that actual concentration is to
det erm ne whether we're going to cone back to resanple on
the next bi-nmonthly is that we take those ratios of the
tonnage and ventilation quantity and come up with factors
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that we apply to the dust concentrati on.

We take the 800 tons that are in the plan,
divide it by the actual production that we gathered while
we were there, 800 divided by 750 gives us a factor of
1.06. The 10,000 CFM that we found while we were there
versus what the plan quantity is of 9800 gives us a
factor of 1.02. We nultiply those factors by the dust
concentrations. You can see that what we're doing is as
t hey change the paraneters that will reduce dust, we use
those factors then to nmultiply the concentration to raise
t he dust higher so that we make a determ nation as to
whet her they truly are neeting the standards necessary to
mai ntain conpliance with their plan.

Based on those results, the dust concentration
that we would use to make our determ nation of going back
to the next bi-nonthly cones to 1.71. W take the 1.62,
which is the highest dust concentration and apply the
factors to it. And we take the quartz that's highest and
apply the factors to it. W conme out with 1.75
mlligrams of dust and 84 m crograns per cubic meter for
quartz. The 1.75 exceeds the criteria of 1.71 for one
shift sanple for plan verification. That also kicks in
that it triggers us to go back and sanple each bi-nonthly
period. The only tinme an operator can skip a bi-nonthly
period of having MSHA cone in to collect bi-nonthly
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sanples is if they neet the 1.71 critical value for

respirable dust and the 87 mcrogramcritical value for
quart z.

The third and | ast scenario is one that address
the use of a PAPR program For denonstrati on purposes,
we're saying this is alongwall. It's a Mne A and we're
saying that they're only capable of installing such
things as the shearer clearer, which is a dust control
system shield sprays, pan sprays. They have a maxi num
air velocity of 500 feet per mnute along the | ongwall
face and they produce, under their 10th highest
production level, is 16,000 tons per shift.

Based on verification sanples, the operator
cones inwith a 1.9 mlligramconcentration on the shear
operator. The 060 is a 2.0. They have 130 m crograns of
quartz on the shearer operator, 145 m crogram on the 060.

The dust concentrations are below 1 mlligrams, but the
gquartz concentrations are higher than 100 m crograns. So
we have a problemwi th quartz on this particular
| ongwal | , not necessarily respirable dust in general.

The operator submts that he has said that |'ve got al
feasible controls in place. | don't know of anything
else | can do. The agency makes the determ nati on,
reviews the data and agrees there is nothing feasible for
that operator to do that will change that.
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Based on that, the operator will submt to use a

PAPR program Now that PAPR program has to be incl uded
in the ventilation plan. That program spells out who has
to wear them where they have to be worn, how they have
to be maintained, who is in charged of maintaining, who
cleans them who is the one person that the mne that's
assigned the responsibility to assure that those PAPRs
are used in approved condition and neet all the

requi renents of the plan.

Al'l mners working in by the shearer in this
particul ar situation because of the levels that were
found at the shearer operator below, all m ners working
in by that point nust were a PAPR in accordance with the
approved plan. The plan will specify the |ocations that
PAPRs have to be worn. It doesn't nmean they have to be
worn by everybody on the whole section. There are going
to be areas that are going to be identified that wll
address that.

The average velocity across the longwall is 490
feet per mnute. The protection factor assigned to that
MW is going to be 3.2. That 3.2 is generated by the
formula of applying 2 tinmes the velocity of 800 divided
by the actual velocity of air on that particular |ongwall
face so we have a velocity of 800 divided by 490. That
factor tines 2 results in 3.2 as the protection factor on
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that MMU for the use of PAPRs.

The plan nust nmaintain all engineering controls
that were determned to be feasible by MSHA. All the
controls that were listed up here and the quantities that
were found at the time that were found to be feasible for
that particular MMJ cannot be changed. They have to be
mai ntai ned at all times. Just because they're using a
PAPR that results in a protection factor of 3.2, they
cone up here and do away with pan sprays. They can't do
away with shield sprays. They can't reduce their air
gquantity -- that type of thing. Wat we've found as
feasible has to be maintained at all tines.

The equi val ent concentration, though, if you had
a sanmple that was 2.0 mlligrams from wearing the PAPR
t he concentration inside the PAPR would be 1/4th that,
which is -- I'"msorry, not 1/4th, but the factor of 3.2
divided into the 2.0 standard, which gives you an
effective concentration inside of 0.62 m|lligrans per
cubic neter.

One other thing on the PAPR prograns, any
operator that gets an approval to have an PAPR program
included in their plan, that plan is reviewed every siX
nmont hs. The review includes determ ning agai n whet her
all feasible engineering controls are in place. |If
addi ti onal controls becone available or the m ning
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situation changes so that they can do other things, then

t he agency would insist that those controls be put in

pl ace to drive the concentrati ons down as far as

possi ble. Nothing will be done to allow the operator to
renove the any of those controls. That conpletes the
overvi ew.

MR. NI CHOLS: Ckay, Bob, thanks. Since N OSH
has joined with us on single-sanple, | want to give Gerry
a chance to make any comments he woul d |ike.

MR. NI EWANDOMSKI :  Good norning, well, on behalf
of NI OSH and our director, John Howard and our associate
director for mning, Lew Wade, we wanted to wel come you
to the nmeeting and thank you for attending. We're here
today to collect your comments and your thoughts on
what's bei ng proposed and we're | ooking forward to having
a productive day.

You' ve already heard the nention of a PDA or a
personal dust nmonitor. To give you an idea of where
we're at on devel oping the technol ogy, and also, to |let
you know what it |ooks like, we actually brought one with
us today. | have Ed Timmons from our research lab is
going to give you a brief update on the PDM now, assum ng
Ed is here and can hear nme. Ed?

We're also going to have it on the table in the
back for display for the remai nder of the day, during a
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break or a lunch period if you want to take a | ook at it.

We' ve been working on the PDM now for a couple of years.
It's kind of been a joint effort between industry,
Labor, NI OSH, MSHA, everybody we could get involved in
it. Ed's been personally involved in it for a long tine.
MR. TIMMONS: Can everybody hear ne? Okay, this
is the PDM |I'mEd Timons fromNIOSH |'m a branch
chief of the Health Branch. It's my people that's been
working on this in conjunction with contractor, RUP. |'m
going to sit this down so | can denonstrate to you. |'lI
try to talk as loud as | can, though, so you can hear ne.
This is a dust sanpler built into a cap | anp.
Okay, inside here are two batteries. One battery
operates the cap lanp. One battery operates the sanpler.
The sanmpling unit is built conpletely inside of this.
There is a tube that runs right along the cap | anp
battery cable to a opening at the top up here, which
sucks the sanple in right at your cap |anp, a punp inside
this drives the sanple through that tube right into the
unit here where it's sanpled. The way it's sanmpled is
really a little technically conplex, but it's not al
t hat bad.
Inside the unit is a small filter. You see that
white filter right there. That filter is nmounted on top
of a sort of small metal columm. That colum is set to
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oscillate. It has a frequency, okay. It oscillates that

frequency and as dust loads on that filter as the shift
goes on, that frequency changes. And it's that change in
frequency that tells you how much dust is | oaded on that
filter, okay.

What the unit does for you is that when you cone
to work in the norning, you put your cap |anmp on, the
unit is started up. Sonebody starts -- surface. It
starts sanmpling. You can't tanper with it. It runs al
day, okay. During the course of the day, you can hit a
button down here. You can see what your dust exposure
has been so far during the shift. It will also, if you
hit anot her button, project your dust exposure if you
continue at that |evel through the end of the shift. So
it will tell you what your dust exposure is at the end of
shift or will be at the end of the shift. At the end of
the shift, you can ook at it and you'll know exactly
what your dust exposure is.

When you cone out of the mne, as quickly and
pl ugged into a conputer your dust exposure for that shift
is recorded. So you know right at the end of the shift
what your dust exposure is. W at N OSH see three
potential advantages of this. One is it's ergonomcally
sinple for the mners because every day when cone put
your cap lanp on, you're putting your dust sanpling unit
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on. You don't have to wear any other additional dust

sanpl i ng equi pment.

Ri ght now, this thing weighs about a pound nore
than the conventional cap |lanp does. So it's not adding
much wei ght to you, but you'll be sanpling your dust
every day. What we at NIOSH are aimng for is to enpower
you guys and to enmpower the m ning conpany to know what's
happening to you during the shift so you can see what's
happeni ng. You can do things to control your exposure.

We think you guys are pretty smart. You know
how to protect yourself. |If we can |let you know what
your exposure is, you're going to do sonething about it.

You m ght nove a few feet over and in a couple of shifts
you're going to learn a little bit about where to best
position yourself to reduce your exposure. You' re going
to know when you exposure suddenly junps up one shift,
maybe some of the control paraneters aren't working, so
you've got to check your sprays. You've got to check
your ventilation. You know, it's going to enpower you.
It's going to enpower the conpany to do sonethi ng about
your exposure. |It's going to allow you to get sanples
every shift. So it isn't going to be once a nonth.
Every shift you go underground you see what's happening
to you. That's the whole idea of it, okay. And it's
going to allow you during that shift to see what's
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happeni ng to you.

Now what's the status? The status is that going
back about three nonths ago, we had four of these
delivered to us. We put them through a very intensive
| aboratory test program where our finding was they net
all the criteria we'd established in terns of do they
accurately measure dust? They accurately nmeasure your
dust. We're confortable with that. W did want to nmake
a couple mnor changes. They've gone back to the
contractor who is nmaking those changes right now. W
hope to have six of these in our hands wi thin about a
week.

At that point, we're going to go into a very
i ntensive four m ne underground study and | ook at
different mning conditions -- longwalls, continuous
m ners, high seanms, |ow seans, different coal seans and
do a couple of these. Nunber one, see how well do they
wor k underground in measuring your dust? How well do
they hold up? Do they survive the m ne environnent and
what will they do in ternms of your day-to-day use? How
direct are the day-to-day use? What will mners do with
then? How do mners like then? Are mners confortable
with then? Do m ners change their behavior using thent
Can we do sonethi ng about your dust exposure using thenf

So | would say probably in about three nonths
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we're going to have results on these. At that point,

we' || put together a report on our findings, have that
report technically reviewed and then provide it to al

our custonmers -- the mne workers, the industry, MSHA and
| et peopl e decide how best to use themin terns of
protecting m ners.

At this point, I will tell you NIOSH is quite
optim stic about them but we do have to go through the
underground test programjust to nake sure we confirm how
wel |l they hold up underground. |'ll be happy to answer
any questions.

MR. NI CHOLS: Thank you, Ed, | appreciate it.
We'Il leave the unit on the back table back there if you
want to take a ook at it during the day or at |east as
| ong as Ed's here.

( QUESTI ON ASKED OFF M KE.)

MR. TIMMONS: Yes, there is a power takeoff on
the pronpt here. One of the problens we are working on
is that different units have different plug-in units, so
we may have to come up with some adapters, dependi ng on
the m ning conpany.

MR. NI CHOLS: Okay, thanks, Ed.

(Appl ause.)

MR. NICHOLS: We'll start with our first
presenter, and our first presenter is Cecil Roberts,
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Presi dent of the United M ne Wborkers of Anerica.

(Appl ause.)

MR. ROBERTS: Can you hear ne all right?

MR. NI CHOLS: Yes, we hear you. Can the court
reporter hear?

MR. ROBERTS: | want to thank MSHA and NI OSH
both for the opportunity to be here this norning and
participate in the comment period on the proposed dust
rules. | want to welcone all of you to ny hone area of
Charl eston, West Virginia. Actually, Cabin Creek, West
Virginia, which is about 20 m | es southeast from here.

It's appropriate that we're here today because
in 1968 in the northern part of the state a terrible
di saster occurred that set the stage for the M ne Act.
The Farm ngton Di saster took the |lives of 78 coal m ners,
19 of whom are still entonbed underground.

| remenber the history of this well having just
gotten home from service in Viet Nam watching this on
television. And imediately after the Farm ngton
Di saster, coal mners in West Virginia becanme heavily
involved in the political process and marched across the
river here to their capitol and demanded fromthe state
| egi sl ature that they pass, actually, the first
meani ngful state Bl ack Lung | aw.

That year was a | andmark year al so because the
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Federal Government and Congress passed the Mne Act. So

34 years ago Congress a great deal of history was made
right here in this area. W know this |aw as the M ne
Act, all of us that worked in the coal m nes or worked
daily with protecting mners' |lives we just call it the
Act .

Thirty four years ago, Congress stated in
Section 201(b) "it is the purpose of this title to
provide, to the greatest extent possible, that the
wor ki ng conditions in each underground coal mne are
sufficiently free of respirable dust concentrations of in
the m ne atnosphere to permt each miner the opportunity
to work underground during the period of his adult
working life without incurring any disability from
pneunoconi osi s or any other occupational -rel ated di sease
during or at the end of such period."”

| just want to nention briefly, too, that while
nost my testinony is directed towards pneunoconi osis and
Bl ack Lung concentrations of dust, the Farm ngton
Di saster in 1968 was nade obviously nmuch worse by coal
dust in the atnosphere for how the explosive all the way
up to the JimWalter's No. 5 explosion in 2001 that
claimed the lives of 13 miners there. Float coal dust in
t he atnosphere contributed heavily to that explosion.

Section 202(h) of the Mne Act states in
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pertinent part that "The use of respirators shall not be

substituted,” and | want to enphasize that, "shall not be
substituted for environmental control nmeasures in the
active workings." It seens to us that these proposed
rules do substitute for environmental controls in the
active working areas.

Section 303(b) of the Mne Act states in
pertinent part that "The Secretary shall prescribe the
m ni mum vel ocity and quantity of air reaching each
wor ki ng face of each coal mne in order to render
harm ess and carry away nethane and ot her expl osive gases
and to reduce the level of respirable dust to the | owest
attainable level.” It seens that Section 303(b), to us,
of the M ne Act requires engineering controls to control
the dust in the atnosphere. And what these rules seemto
do, to us, is say, well, you can't do that. There are
i nstances where environnental controls or engineering
controls don't work.

So here we are 34 years after the passage of the
Act saying, well, what we've been |lead to believe that
there's Il ess dust in the atnmosphere, that m ners are not
br eat hi ng coal dust, we're now kind of indicating or
i nplying that, yes, they have been because the
envi ronnental controls, engineering controls have not
been sufficient.
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G ven these mandat es enacted by Congress 34

years ago, | stand here today in awe as to how insightful
and quite frankly, perceptive they were such a long tine
ago. Let us not forget that everything Congress mandated
in 1969 was based on sanpling mners based on their
wor ki ng 8-hour shifts. One of the unfortunate things
about today's mning conditions is that mners don't work
8 hours. Coal mners are now working 10-hour shifts and
in some mnes in this country, they' re working 12-hour
shifts.

The fact is I'"mnot sure anyone really knows how
many m ners have died from Bl ack Lung prior to the
passage of 1969 M ne Act. | recall the mners used to
say when | was kid, he has mner's asthma. Well, mner's
asthma turned out to be pneunpbconiosis and it turned out
to be sonmething that killed many, many mners. W
estimate that the nunber is probably in the neighborhood
of 100,000 m ners have died in the |ast 100 years due to
pneunoconi 0Si S.

It's inmportant to note that based on what
Congress thought would be adequate in 1969 resulted in,
and this is according to the Departnent of Labor, 106,519
reci pients of Black Lung. These are people receiving
checks from our Federal Governnment. It does not count
6000 clainms being paid by operators. So we're talking
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about since the passage of the Act, 112,000 peopl e out

there receiving a check, either fromthe Federal
Government or from a coal operator

Now what's amazi ng about that is the approval
rating. Now these 112,000 people getting a check that
sounds |like a large nunber and it is. But they approval
rating is only 7 percent. So for every 100 m ners that
go to their Federal Governnment to say |'ve got
pneunoconi osis, you'll have 7 of themthat eventually,

t hrough a |l ong and tedious |egal, nedical nightnmare of
many, many years eventually receive benefits fromthe
Federal Governnent.

For many years we've said and suggested that not
probably, no question about it in our mnds, there are
many, many nore mners wal king around with Bl ack Lung
t han those who are actually getting benefits. A recent
report by NI OSH prepared from data coll ected by MSHA of
m ners still working reveals that mners continue to be
si ckened by coal m ne dust.

We' ve conme here today, | believe, with an
agreenent that the |aw that was passed in '69 has had
great benefits, but mners are still getting sick from
Bl ack Lung. W nmight disagree on a |lot of things today,
but I think it would be hard to debate that aspect of
conditions that exist today. Mners are still getting
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Bl ack Lung. There's no question about it. This evidence

dictates that dust levels in the nation's coal m nes nust
be decreased to protect mners from Black Lung di sease.

What this tells us is that what we're doing now
is not adequately protecting mners. The protections in
pl ace since 1969 have had marvel ous results, but they are
not nmeeting the requirenents of the mners to keep them
fromgetting sick. They are still contracting Black Lung
di sease. You have 20-year old coal m ners who have just
started their career and 20 years fromtoday they're
going to have Black Lung. | don't know what the end
result will be with respect to entitlenment of benefits.
There may not be a Bl ack Lung Program 20 or 30 years from
now. It's a continuous fight to see that those benefits
continue to flowto mners who are crippled by this
di sease.

So the thing we nust concentrate on today is to
keep all coal mners, those that are comng to the end of
their careers and those 20-year old coal mners who are
begi nning their careers, we nust take action to prevent
them fromcontracting this disease. They should not
expect to be sick because they work in the coal m nes.
think we all, |I would hope, agree with that.

Now t hat brings up to today. The government is
in the process of reform ng the coal mne respirable dust

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

44
problemto deal with the unhealthy coal dust that can and

has destroyed mners' lungs. An overhaul of this program
is needed to protect mners fromthe disabling and deadly
di seases caused by breathing respirable coal m ne dust.
We all agree that we need to do better.

As president of the UWA, | and the m ners |
represent have called for these refornms for many, nany
years, but these refornms nust be done properly. the
proposal s rel eased on March 6th, in our opinion, are
m sgui ded and woul d be adverse to miners' health. There
are fundamental problenms with the new y-proposed
respirable dust rules, putting m ner operators on one
side of the debated and mi ners on the other. And you
say, well, why would | say that? 1It's clear to me by
sone of the public comrents that have already come out
that the industry believe these rules are okay, at |east,
okay, maybe they |like them

Comrents by coal nminers have said we don't |ike
these rules. Wy do operators |ike them and the m ners
dislike then? Well, maybe we can figure that out as we
go forward, but | think one thing that was very telling
by one of the leaders in the industry yesterday or day
before, we want out of the sanpling business. W want
out of the sanpling business. |If we sanple and the
m ners are in conpliance, we are accused of fraud. |[If we
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sanple and the mners are out of conpliance, we' re fined.

Well, there's an easy answer is don't commt fraudul ent
acts. That cures that problem and keep the mners in
conpliance, and that curs the second problem So the
i ndustry's argunment of, well, we want out of the sanpling
busi ness because of those two reasons | think are very
weak to say the | east.

Now t hat brings us here today to talk about what
we need to do. The debate about the proposed rules
really boils down a few very sinple, but critical,

i ssues. On one side you have m ne operators wanting nore
flexibility by permtting higher |evels of unhealthy coal
m ne dust in the mne environnent, while also reducing
the frequency in sanpling of m ne atnosphere.

On the other side are the m ners who demand a
reduction in the levels of respirable dust permtted in
the m ne atnosphere. | just want to comrent we're not
alone in that. There was an advisory committee of MSHA,
an advisory commttee of NI OSH, both recomended that.

So the mners don't come here today suggesting sonething
t hat advisory commttees established by MSHA and advi sory
comm ttees established by NIOSH al so supported that. So
| assunme that the operators are the ones who are on the
ot her side of this issue.

Now m ners seek nore frequent and nore reliable
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sanpling of the m ne environment to make sure respirable

dust remains at a safe level. [|'massumng that, that's
sonet hing that NIOSH and MSHA as well as the mners
support. | assunme that's a correct assunption. Now the
real debate is what constitutes adequate sanpling of
respirable dust? |It's been a controversy for years.

M ners want nore sanpling. M ne operators want | ess.
And for years, m ne operators have controlled this
program Over the years, there's been evidence of
wi despread mani pul ation in sanpling by many operators.

Sone m ne operators do not want to spend the

time nor the noney needed to consistently control dust.
For too many years mners have conpl ai ned about all the

i ncreased nmeasures that are taken by coal operators on
sanpling days versus what they are expected to work in a
daily basis. There's not a coal mner in this country,
uni on or non-union, young or old, if they honestly tell
you that on the days they're sanpled, there are different
conditions in the mne than when they' re not sanpled. |
don't think there's anyone in this roomthat doesn't
under st and t hat.

| believe everybody in this room whether you're

up front or behind nme or anywhere, knows that's the case.
The mani pul ati on of ventilation -- water sprays, rock
dust and the speed and production of coal all play a
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part. No matter what we do here, unfortunately, none of

us control the speed of production. No matter how we
deal with this. The validity of m ners' conplaints have
been confirmed. For exanple, during the '90s, 160
conpani es and/ or individuals were crimnally prosecuted
for fraudul ent coal m ne dust sanpling practices -- 160
conpani es or individuals.

The union believes this represents only a
portion of the dust coal fraud that has been perpetrated
over the last 30 years. An honest systemw th regul ar
coal m ne dust nmonitoring and sanpling is needed to curb
t hese kinds of abuses. | don't think anybody disagrees
with that.

One shoul d be be to expect that the governnment
agency charged with responsibility of protecting these
coal mners would learn from past history and create
reforms to ensure conpliance with respirabl e dust
standards. However, in this case, the UWA believes MSHA
has fallen short of its responsibility. The proposed
rules fail to respond to the m ners' needs, and | m ght
add fails to respond to both the advisory committee
est abli shed by MSHA and advi sory conmttee by NI OSH |
believe one was in '95 and the other in '96, while
al l owi ng higher levels of respirable dust and | ess
sanpling. And | assune, based on the prior hearing there

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

48
was a | ot of debate about that, but | think that's a

fact.

MSHA al so ignored findings and recomrendati ons
by NI OSH and MSHA's own advisory commttee, which was
created to recomend our best to overhaul the respirable
dust progranms to elimnate Black Lung di sease. MSHA
di sregarded recomendati ons from m ners and ot her
conpel ling evidence. Most of all, it disregarded what
Congress mandated in the Act. The proposed rules are
conplex. And if anyone doesn't believe that, try to read
it. The proposed rules are conplex and m ne safety
pr of essi onals are having a hard tine even figuring them
out. They are filled with exceptions, conplicated and
confusing fornmul as and | anguage that's m sl eadi ng.

Moreover, this rulemaking effort was rel eased on
the heels of several serious mne accidents and while
ot her conprehensive rul emaking is taking place, making it
difficult for us to properly analyze and adequately
prepare conments.

One of the primary exanples of the changes we
believe are m sleading within the new rul es concerns
maxi mum perm ssi bl e respirable dust levels. | want to go
back to the begi nning of what Congress said about this
about ventilation controls and engi neering controls of
bei ng the way you control respirable dust.
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Under the proposed rules, MSHA would all ow m ne

operators to maintain increased |evels of respirabl e dust

in the active workings of the mne far beyond the

permssible limts set in the Mne Act. Congress said 2
mlligrams per cubic meter. There's no debate about
that. That's what the | aw says as the maxi num anount of

dust that now maybe maintained in active workings. Yet,
under the proposed rules, MSHA would all ow operators to
mai ntain four times that amount, up to 8 mlligranms per
cubic nmeter with mners having to use respirators,
protective equi pnment to reduce their exposure -- these
ai rstream hel nets.

It seenms to nme that we have made an exception to
what the | aw says. The |aw doesn't say that in npst
i nstances the atnmosphere will be 2 mlligrams. It says
in all instances. And then, there is a strict
prohi bition forbidding the use of air steam helmets. So
what we are at |east are saying is there are instances
when the dust is higher than what the | aw suggests and
we're saying they can't be controlled by what the | aw
says and we're saying we're also going to use respirators
to correct that problem which the [aw, in our opinion,
f or bi ds.

Figuring this out is hard because nowhere in the
rules is it directly spelled out that |evels of dust
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could be as high as 8 mlligrans per cubic nmeters wthout

MSHA citing the operator. |It's ny understanding that
this issue was thoroughly discussed at the May 6th
hearing in Washi ngton, Pennsylvania and the panel
confirmed that under the proposed rul es, respirable dust
| evel s could reach 8 mlligrans per cubic nmeter in active
wor Ki ngs.

Now we coul d probably get into a big debate
about this and spend the rest of the day about that, but
according to quotes that |'ve read and w dely
di ssem nated across the country now that, that was
confirmed, but that's not going to happen. If it's not
goi ng to happen, why would we say it can happen in
certain instances. |If it's not going to happen, we don't
need to have an exception. W don't need respirators if
it's not going to happen.

There are other proposed changes that further
reduce mners' protection. For exanple, MSHA proposes
giving the benefit of the doubt regarding the accuracy of
sanples to the m ne operator when it conmes to citing the
violation for exceeding acceptable, respirabl e dust
levels. Well, | believe you should give the benefit for
t he doubt to the coal m ner because he's the one that's
going to contract Black Lung, not the operator. |In other
wor ds, whenever dust |evels would be in excess of the
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legal imt, levels would have to exceed the |imt by an

addi ti onal margin of sone type before MSHA will cite the
m ne operator for non-conpliance.

Congress intended that the m ne environnent
where mners work woul d never exceed 2 mlligrans per
cubic nmeter of respirable dust. The proposed rules do
not heed to this mandate. And as | said before, mners
that work on shifts | onger than 8 hours would only be
sanpled for part of their shift, which means that they
will be exposed to nmuch nore dust than they are sanpl ed
for and operators m ght never be cited.

Well, MSHA claims the new rules would include a
pl an for the governnment to take over the troubled
operator-controlled dust sanpling program W' ve been
supporting this for years and advocating this for years.

This sinply does not appear to be the truth. |Indeed,

t he agency has conpletely elimnated the nunber of
sanpl es previously taken by the operator and MSHA wi ||
not conduct such sanpling as part of its responsibility.

Currently, if I do nmy Cabin Creek math
correctly, the operators are required to do about 30 of
these a years, sanples. MSHA does about four sanplings a
year. That's about 34 if you add those nunbers together.

The mandate for the operators is gone, not that they
won't do sone sanpling, but the nmandate to do sanpling is
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elimnated in these proposed rules. It's gone. So those

30 required sanplings by the operators are no | onger
there. So the position of the industry "we want out of
t he sanpling business"” is gone.

Now we're down to how nmany times will MSHA be
sanpling. It appears that there's a requirenment for six
opportunities per year. W're trying to do the math on
this as we ook at it. So we're down from34. It |ooks
like MSHA is going to do six. However, there's an
exception there. It appears that it would give you the
right to go to three per year. That's what it appears to

be and many peopl e poured over these rules and you can

tell them well, we're not going to do that. Well, if
we're not going to do that, let's not. Let's just not do
it. Let us know what the m ners have and what the mners

don't have here.

So it appears there's a drastic reduction in the
ampunt of sanplings that's going to be done over the
course of any given year. The current sanpling of 34
wor ki ng shifts we believe is insufficient and nost people
agree with that, and reducing it would dramatically
reduce mners' protection. We think there needs to be
nore sanpling, not |ess sanpling.

Pl ease understand that the proposed MSHA
sanpling provides that significant discretion is left to
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the agency. So even to sonething that is referred to in

t he proposed rule is not absolutely, in our opinion,
required.

There's a nunber of serious flaws with the
proposed rules as well. They would allow m ne operators
to replace engi neering and environmental controls of
respirators, which I think is a violation -- we believe
it's a violation of the Act. Modreover, MSHA has been
advi sed that the specific respirators it wants the m ners
to use in dusty conditions are not proven reliable and
maybe faulty. That's conme out in previous testinmony when
the 2000 rul e was bei ng discussed, debated and ultimtely
withdrawmn. M ne operators even testified to that.

Al so, the plan verification system proposed by
MSHA has too many | oopholes. First, it let's the fox
guard the hen house. Wth the m ne operator instead of
MSHA controlling the initial verification. Second, the
process will take too long and it will be too easy for
operators to operate the system which would defeat the
i ntended protection.

The answer to this is continuous nonitoring.
Conti nui ng nonitoring should be the standard for ensuring
pl an verification. But MSHA's new rule would not utilize
this technology. 1In 1980, that's 23 years ago, MSHA
prom sed mners that it would work to devel op a
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conti nuous dust sanpling device that could be used to

constantly nonitor respirable dust |evels to help end

wi despread abuse. Wth the support of the United M ne
Wor ks, sone coal operators and the hard NI OSH, a

conti nuous sanpling device now exist and is going through
final testing. W just heard about that 20 m nutes ago.

It can be built into the mner's cap | anmp
battery container to be confortably worn by m ners on
each and every shift. It would provide instantaneous
readout of dust |evels throughout the shift. W'd never
have to wonder what kind of atnosphere a coal m ner was
wor ki ng in, and even provide projections of how nmuch dust
m ners woul d be exposed to if exposure limts continued
at the sane |evel over the course of that shift. This
woul d be the nobst adequate reading the m ner would ever
had or has ever had in the history of coal mning in this
nati on.

At the end of a shift, the sanpling device would
provi de i mredi ate i nformati on showi ng the dust |evels for
that shift. The same data could electronically
downl oaded to MSHA. A benefit would be that by providing
i nst ant aneous i nformati on, dust controls could be
i mmedi at el y adj usted when necessary to | ower dust |evels.

It could provide information every shift, every day for
the m ner, operator and MSHA to use to track mners
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exposure and operators' conpliance. It would allow dust

sanpling for the full work shift, whether that shift is 8
hours, 10 hours or 12 hours.

The proposed MSHA rul es acknow edges the
conti nuous sanpling device, but only offers it as an
option for the mne operator to use. This remarkable
conti nuous sanpling device is now going through final
testing and NI OSH expects this to be conpleted by late
summer. |t is our position that MSHA should require the
use of continuous dust nonitors once the testing is
conpl ete, not optional.

Here is our view on this. If you make this an
optional situation for coal conpanies, they' re not going
to spend the noney, nunber one. And | believe there are
many in this nation who do not want conti nuous nonitoring
of the coal mners working in their coal mnes. And
believe that there is evidence to that fact. The debate
over reform ng the respirabl e dust program nust be
resolved in favor of the mners' health.

So if we're going to have a debate about what to
do about dust, how should that be resolved? And | think
everyone in this roomagrees that it should be resol ved
in favor of the coal mners, not in the interest of the
coal industry. It should be resolved in favor of the
coal m ner
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Sadly, too many instances the protection of coal

has been paranount, supersedes the protection of worker's
health and safety. As you know, on many occasions this
practice has nmet with disastrous results. W cannot
allow this to occur again. Any new rul e nust be
consistent with the intent of Congress. Wat Congress
declared in the Mne Act was true in 1969 and it's true
today. The first priority and concern of all the coal
m ning industry nmust be the health and safety of its nost
preci ous resource, the mner.

Respirabl e dust levels permtted in the nation's
m nes nmust be decreased to protect mners from Bl ack Lung
di sease. Dust sanpling nust be increased to assure
m ners are not over exposed to unhealthy coal m ne dust.
The m sgui ded and seriously flawed rul es i ssued by MSHA
nmust be withdrawn and recrafted to reduce |evels of
respirable dust in the m ne atnosphere. By nandating
continuous nonitoring, requiring nore frequent conpliance
sanpl es, having MSHA take over the sanples and sanpling
regularly and al so ensuring mners participation in al
| evel s of the respirable dust program Thank you very
much for this opportunity.

(Appl ause.)

MR. NI CHOLS: Thank you, Cecil.

MR. ROBERTS: You' re wel cone.
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MR. NI CHOLS: Let's take a break until 9:45.

(Wher eupon, a short recess was taken.)

MR. NI CHOLS: The next presenter will be Joe
Main. |s Joe here? Okay, while Joe's showing up, | did
not want to ask Cecil to spell his name for the court
reporter, but you guys that come up after Joe, Joe won't
need to do that, but the rest of you guys, would you
pl ease spell your nanme for the court reporter when you
come up?

MR. MAIN. My nane is Joe Main. | represent
coal mners and |I'mthe adm nistrator of Health and
Safety for the United M ne Workers of America. |
apol ogi ze for ny voice today, but | think MSHA has | ust
about wore nme out. There isn't nmuch steamleft in this
body, Marvin, but I'mgoing to keep on trucking here.

| want to start off today with a point that I
rai sed yesterday, and it has to do with a very conpl ex
set of rules that was issued on March 6th in a very short
period of tine that people have not really had the
opportunity to read, review and conprehend. | know I net
with a group of mners last night. Sone heard this for
the first time and are trying to plow through this very
conpl ex, confusing proposal that, as President Roberts
poi nted out, many of us safety professionals couldn't
even figure out. And if it wasn't for the opportunity to
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have a nunber of neetings with the MSHA fol ks who wor ked

on this rule to explain it, I would be sitting here still
cluel ess about this rule today.

The one thing that bothers me, and | raised this
in the briefing nmeetings that MSHA gave us, is that there
is a need for a full explanation of what this rule does.

And as | pointed out in Washington, Pennsylvania on
Tuesday at the hearing, we don't believe that's happened
and ' mgoing to explain why. | think it's unfair to
m ners not to have the full neasure of understandi ng of
what this rule does.

The hal f hour Powerpoint, and this was raised in
t he discussions we had during the staff that we felt
that, that would be inadequate to really go through what
m ners need to go, given the fact that we went through
probably six plus hours of nmeetings just to get to the
| evel that we are. And we've worked hard to try to
transfer that information out to the mne community and
to our mners, but we're way behind schedule. So there's
a lot of mners in this roomthat wasn't even there |ast
night to get that briefing. And I've tried to absorb al
of the details of this rule on their own.

Now t he problemof it is they haven't done al
they need. You' ve got this thick rule, which is both the
single-sample rule and the plan verification sanpling
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rule in a very fine print, two-sided docunment acconpani ed

with a preanble. You' ve got what's called a PREA, which
is a prelimnary regulatory econom ¢ analysis. Here it
is, two-sided, a |ot of stuff to read in a very short
period of tine.

You' ve got the agency policy docunment, which is
about that thick which has pieces of this rule, or |
shoul d say policy, pertaining to pieces of this rule
tucked in it. And you ve got a couple of other docunents
that, quite frankly, | just seen the other day. One is
about that thick. | haven't had a chance to even read it
yet, and didn't know what it's about but it's suppose to
be an acconpanyi ng docunent to the rule.

Just to understand what this rule does and how
it's going to be inplenented. It is over the heads of
the mners. 1It's over the heads of safety professionals
and it's so confusing and conplex that I think it's going
to be a bureaucratic nightmare and a regul atory nightnmare
if this thing every hit the light of day. 1It's |laced
with formul as, exceptions to the point that what you
think you've read is not what you' ve read.

And one of the troubling things I have with the
charts up there, it doesn't really explain what this rule
is going to do at a lot of different mnes. The reality
is that a mne in this country, mners represented here

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

60
today I don't think have any clue what the new standard

is going to be when it cones what President Roberts was
tal ki ng about and that is the anount of respirabl e coal
dust that's going to be allowed to be in the m ne
environnent in a coal mne in this country under this
rul e.

We were told in neetings we had with MSHA t hat
this formula for using airstream hel nets would, in fact,
all ow the dust levels to be up to 8 mlligrams with the
factors that's used. It would allow that to happen.

Whet her MSHA approves it or not, we understand that's the
difference there. W also understand that under the
current schenme you can't do that. |It's not legal to do
what you're proposing to do here to allow the dust |evels
to increase to this 8 mlligrans.

We al so found out during those neetings that on
this plan verification sanpling process for a m ne that
is on this 8 mlligram standard, MSHA woul d have to find,
| think, 6.67 mlligrams of dust, calculating in the
ot her factors of air flows and all that kind of stuff,
before the operator would be required to do a quarterly
dust sanpling on their own of the quarterly sanpling.

Now we were getting on to it yesterday at the
end of the day, and it was sort of like pulling a little
bit of teeth for us to get this out, but that under this
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scheme the m ne operators that would be approved shoul d

MSHA approve that, they would not be cited for a
violation until the dust |evels reached 9.33 mlIligrans
in the mne environment. |It's totally illegal, totally
outrageous and it's far fromwhere we need to be to
really clean up these coal mnes and protect the niners.

Those kind of things are not getting out there
unl ess we put them out there, but that's a reality that
coul d happen under this rule. There's a difference of
opi nion here. W recognized that yesterday. You say
we're not going to let that happen, Joe. W' re going to
make them do this, this and this. And we say we've seen
enough experience that we don't trust that. And when you
| ook at sonme of the formulas in this standard, it deals
with things of capping off air flows, which we think
again is illegal.

" mgoing to wal k through -- | sat down after
t he discussions yesterday to take a fresh ook at this
and | have found that several provisions of both Title 30
and the M ne Act that you' re proposal is directly in
violation of. Wth regard to the PAPRs that's being
tal ked about here, the plan is the operator can submt a
proposal to MSHA cl aim ng that they have exhausted al
f easi bl e engi neering controls. MSHA then has to make a
determ nation, a policy determ nation about whether or
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not that operator has exhausted their controls.

We've been in this situation before. Thank God
we had this |law protecting us or we woul d have had
ai rstream hel nets repl aci ng coal dust environnenta
controls in the past. And |'ve been personally in
situations where that experience has occurred. It cones
to the question of currently m ners have a bar under the
| aw to prevent you guys from even considering that or
doi ng that.

Under this proposal, that bar is gone. You wll
have that right to approve those dust levels up to 8
mlligrams. And what we've got to do is say, okay, under
this new proposal, we've got to be willing to trust the
agency to do the right thing here to make those guys put
in those m nes what they need. | can tell you this that
had this standard been in effect in the |ate 1980s before
we got shield sprays on longwalls, we would never had
shield sprays on longwalls in these coal mnes. And I
woul d dare to see MSHA try to force themto be there.

As a matter of fact, with the law the way it
was, we had a difficult tine forcing some nm ne operators
to install those kind of controls with the 2 m|ligram
standard and the legal responsibility that the operator
had to neet that standard. It has been a dog fight out
there. |1 nmean, we've all experienced that.
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Wth regard to air flows, | look at this

proposal and | see one sinple thing. Your coal mne
operators have to put enough air in the coal mne to
reduce a bit of harm ess nmethane for a good reason.
Congress made that clear. You're going to put it in
there. Whatever it takes to keep that methane down not
to exceed 1 percent at the face and they've got to do it.

Now the way this rule is geared, it sort of says
we're going to continue to do that nethane control, but
when it cones to dust control we're not to apply that
standard that way. W're going to |let mne operators
have less air in these coal m nes and have higher dust
| evel s. And when you | ook at the fornmula setup, it's
i ke why should sone m ne operators be given the
opportunity to have their air flows at what, 400 foot per
m nute? And have the opportunity to jack the dust up to
8 mlligranms while other mne operators to satisfy -- if
you | ook at the truth of the matter, have to have higher
velocities to control the nethane dust.

There's an encouragenent here for operators to
reduce the nunber of m ne openings for air that they put
in mnes. There is a drive here for operators to not
devel op, spend the noney and time to develop the entries
needed carry air out if the agency is not going to nake
t hem have the air at those working places. And when we
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get into the duct sheer and say, gee, we haven't got the

air fellows. Now what are you going to do? It puts us
all in a real box here. [It's a box that we've been put
in before where we've run into situations where m ne
operators cut short their air capacities going into the
coal mnes. This encourages that to happen when you get
to the dust deal er.

The law is very clear in many places. It
requires ventilation of mnes to not only deal with
keepi ng the nethane | evels down, but keeping the dust
| evel s down through the | owest achievable |evels.

Before | wap up here, |'ve got about six or
seven standards | want to cite into the record we found
that just finds this proposal totally illegal. Wth
regard to the PAPR problem 1 sat through testinony in
2000 and heard a nunber of m ners and conpany i ndividuals
| ay out a case that those things are faulty. They are
not being used in the state that they are approved under
the NIOSH rul e and there are nunmber of reasons for that -
- the filter problem the conditions of work that m ners
are in if their head fogs up, the inability to breathe
well with those helmets on. They take the neck skirt off
that breaks the seal. The grim ness of sone of these
m ning conditions that the m ner w pes that shield off
with his dirty glove and dirty sleeve that w nds up
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flipping the shield up nore than it needs to be, which

al so breaks the approval.

| mean, this is not us l|laying out sone
fictitious happening. This is stuff that's on the record
t hat has been known for sone tine. Clearly, since the
record was devel oped in 2000 during the rul emaking. And
the sad reality is that what is about to happen here,
MSHA wants to take that same faulty systemthat's in
pl ace and put that in the mnes for mners to use, to
wear to protect them against these increased dust |evels.

Now had the agency sat back in 2000 and said
we're stopping this. W're going to nake them have | ega
respirators in coal mnes. There nmay have been
credibility, |I think, to the agency's argunent here. But
given the fact that the agency has known this to be the
case for three years, continues to be the case, top
officials fromindustry testified to that at the PAPR
hearings we had April 10th in Washington, D.C., saying
that these things are not being used as they should. And
what he said in substance was they're not being used as
approved.

There's a standard under the regulation, | think
it's 70.300. | just want to read that because there's a
coupl e of problens here that | think, after reading sone
press articles yesterday, | think is m sl eading people as
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well. Section 70.300 of the current regulation says

"Respiratory equi pnent approved by NIOSH in Part 45, 42
C.F.R, Part 84 shall be made available to all persons
whenever exposed to concentrations of respirable dust in
excess of the levels required to be maintained under this
part. Use of respirators shall not be substituted for
envi ronnental control measures in the active workings.
Each operator shall maintain a supply of respiratory
equi pment adequate to deal with occurrences of
concentration of respirable dust in a mne atnosphere in
excess of the levels required to maintained under this
part."”

Very sinply, operator you have to enploy the
engi neering controls to keep your mne in conpliance with
the standard. You have to provide respiratory protection
that meets the approval of NIOSH as a protection when you
go through those excursions to protect the mners. And
that protection has to be readily available to m ners and
it has to be there to be used in an approved state.

What we have is a situation that, that's just
not being enforced in this country. For whatever reason,
we haven't been able to get the agency's attention to sit
down and | ook at this because the sad reality is that
there are mners out there that's using these respirators
that believe that they' re protecting them when, in fact,
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they' re not being used as approved and they will not

provi de the protections that was intended.

The second problemis that we've got evidence
com ng out that the flow rates of these PAPRs are not
enough, even if use themin the approved state, to
provide the protection that m ners need. Wth the
exertions, the work conditions that mners are in, the
over breat hing problenms and you breath around those
shields. So we have a problem here that what is about
ready to used to satisfy a provision of this law that is
a tool that has been found flawed. | call themthe | eaky
respirators now because that's what they are. Wth
regard to the testinony on the record by industry al one
and suppl ement that with mners, you can only call them
not hing short of a |eaky respirator that does not neet
t he approval .

Wth regard to the current standards, I'd |ike
to clear the air here. There's sonme inpression, gee,
we're going to require these respirators for the first
time for mners. That's just not true. The |aw has been
in effect since 1969 obligating m ne operators to provide
approved respirators to mners and they darn well ought
to be doing that. And we darn well ought to be | ooking
at what is going with the respirator programthat's in
effect that don't neet the current regul ations as oppose
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to legalize a flawed system

Wth regard to a couple of issues that was
rai sed yesterday, and I'll start with the PDM1. W
| ooked at this rule, and what's not being said here is,
wi |l anybody really use this? WII| anybody really use
t hese PDM 1s under this rule? OQur evaluation is no. And
we heard from John Gallick, a representative of coa
operators, yesterday that told you the sane thing. |
think his words were "I doubt if there's a hundred of
units sold regarding this rule.” W questioned whet her
t here had even been 10 sold for the purposes of using it
under the rule or even one.

And our reason for that is really sinple. Wen
you | ook at the way this law is going to be applied, and
you | ook at what would drive an operator to actually
change one systemto voluntarily use these devices, it
beconmes clear to even a kindergarten what's going on
her e.

Under the rules, a mne operator, at best, would
decide | going to do maybe -- the maxi mum side of this as
far as the quarterly inspections and the MSHA dust
sanpling inspections, what does it come out to, 10 a
year? OCkay, that's at the top end of this whole range is
that we were told by agency fol ks when we had the
meetings. I1'mgoing to throw that away and what |1'm
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going to do here is I'"'mgoing to buy these units and |'m

going to self-inmpose a shift-by-shift verification of the
dust levels in nmy coal mne. I'mgoing to do that. [|I'm
going to buy these units expected to be sonmewhere, |
heard, around seven grand apiece. |'mgoing to out on ny
own buy all these expensive units and |I'm going to inpose
a new standard on nyself as oppose to that. That's their
top end.

The expectations, according to the agency is, is
that we're not going to have no 10 shift sanples a year
under this rule. Based on the estimations that was
provided to us during those briefings was that they
expect -- you guys expect about 85 percent of the m ning
units in this country for operators not to be doing the
quarterly sanpling. That's not nmy numbers. That is your
nunbers and you claimit's in this PREA docunent here,
whi ch we haven't had a chance to analyze yet and to
replace, in these cases, a sanpling programthat the
operator would use where they would only have down to one
sanple, which is for plan verification, to sanple 365,
24/ 7 is absolutely ludicrous to think that operators are
going to do that on their own.

Does anybody in this room believe that sone of
the m nes who have had these crim nal prosecutions, who
have intentionally done things |like take the dust

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

70
sanpling to the mne office, take a coal bucket and shake

it up to make a sanple to cheat the systemis going to go
buy those to put those in those mnes to protect those
m ners? | think not.

And if you | ook at history, and just go back to
the findings that was in the Louisville Courier Journal
i nvestigation, which I want to introduce as a docunent
into the record today, which found w despread cheating in
the dust sanpling program And it tal ked about how they
intentionally bypassed systens that's easily verified.
You know, m ning section -- continuous m ning sections
where we would all agree, | think, it's a |ot easier to
verify one of those sections than it is a |ongwall.

But what they do is, when the feds aren't there
with the dust sanplers on, according to the infornmation
here, you know, verify every plan you won't, it ain't
going to be in place and those mners in sonme of those
m nes are too scared to death because of fear of |osing
their jobs to speak up about it. That's the reality of
this industry. Not that we think that an operator at
those mnes is going to use those PDM1s to check those
m ners that are probably the nost vulnerable in this
country to protect then? You know, bring themto nme. |
want to meet this invisible person because they don't
exist. They're not going to be there. As John Gallick
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sai d, operators are not going to exercise this option and

buy those units.

The other sad reality is, when we get into the
dust inspections, in |looking at the Louisville Courier
Journal findings where the wi despread cheating was goi ng
on because of |ack of sanpling going on in those coal
m nes that when the cat's away the mce will play. They
fix things up to get you guys in and out of that m ne.
And when you | eave, they put those mners in that dust.
They don't stop to bring their line curtains up, don't
fix their water sprays and things that it takes to keep
t he dust under control in those mnes. They run free-
wheeling and it exposes a | ot of mners to unhealthy
dust.

There's two answer to that problem we've found,
and we' ve searched through this for years. One, either
park a federal inspector on that shift every day, 24/7,
365 or park a unit on there that will docunment what the
heck is going on. The beauty about this thing is that
sone the fraudul ent practices that we' ve heard over the
years where they the dust sanpler out and hang it in the
intake airways. It's hard to hang that nonitor off that
roof bolt, okay. |It's tough to do. And if the m ner
takes it off and hangs it out there, it's darn hard to
see in a coal mne without a cap light on.
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And if you hang it out there, sone of the things

that wasn't tal ked about here yet this norning -- we
spent a |lot of time |ooking at the tanper-proofing of
that system If that thing is sitting still, it'll show
that there's no nmotion. |If sonebody puts sonething over
the inlet to plug up Iike we've heard has happened
before, that systemis designed with the conputer
technology that's in it to detect that and record that.
Al'l these things are being recorded as part of the
process. You know, designing a way to take the tanpering
out as nmuch as we can. Sone of these operators wll
figure out sonme way to get around the system but you
know, to the extent where we're at today and what's going
on that is the only thing, if you really want to clean up
the dust in the coal m nes where we know the fraud and
cheating is going on when the cat's away, it's the only
solution that's there.

Now t he proposal by MSHA to do a spot check of
those m nes, one shift spot check six tinmes a year at nmax
is not the answer to that problem It will not fix it.
And we've got to stop fooling ourselves about these, you
know, band aid approaches to |ife here. You will not
cure that problemw th the plan verification schenme. You
will not cure that problemw th regard to the infrequent
sanplings. And those that figure out a way to beat you
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while you' re there to get that dust down, and then to go

to three a year? | nean, six is outrageous. Three is
absolutely nothing. It doesn't do what we need to do to
fix the dust problemin those mnes. That is a reality.
We've got to cone up with a systemthat provides
continuous nonitoring of the mnes if we're going to fix
this problems. Coal mners that work at union m nes that
are represented here, you ain't going to see a whol e of
m ners, | guess, unless the conpany decides to drag them
in here and pay them or not pay themand tell themto get
in here that they can't speak for thenselves. That's one
of the limts of this whole process. AlIl this external
docunmentation is sonetinmes the best evidence we've got to

what's really going on.

But | can tell you in the union nm nes we seen
mani pul ation of the dust sanmpling. [If you ask any m ner,
he'll tell you that the conditions are its best in the

m nes the day that sanpler goes on because we're in there
and they ticker around to make sure everything is up to
speed. The waters are dusted for calciumin the water.
Al'l kinds of different things are going on beyond the
pl an paraneters we're tal king about here that takes
pl ace.

|'"ve heard that the nonitor that goes on with
the nonitor, so to speak. \When that dust punp goes up on
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that section that -- goes in there the boss in up there

maki ng darn sure everything is working okay. You think
that boss is there everyday? No, he's not, not for that
pur pose.

These conti nuous dust nonitors are critical to
fix the problens in the union mnes and the non-union
m nes alike if you' re going to clean up the dust and get
t hese guys out of the dust. | noticed the reluctance to
get this unit up here today. |It's frustrating because |
want to talk a bit about the continuous dust nonitor and
the problem we ran into.

And yesterday there was sone frustration about,
gee, we're not going to wait another two years. Well,
the truth of the matter is, when we finished up the | ast
rul emaki ng in 2000, there was a nunber of us in Labor and
i ndustry and NI OSH t hat got together and said we're going
to fix this problem W sought financial help and
assi stance every place we could. W sought support every
pl ace we could to build this device that's in the back
room

There was a nunber of reasons for the delay that
we don't have that today. And | can tell you, and |
along with sone of the industry, was highly upset when we
found out as we agreed in the neeting with all the
principals to put all that noney that we had avail able on
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devel oping the PDM1 to get it built, there was a

deci sion made to pull the noney off the PDM1 and let's
build this PDM 2 device that's totally separated from
this unit that mners can't wear as a secondary unit. |
was furious when | heard that.

Now there's this, well, we had to build the PDM
1 to get the PDM2. No, we didn't. People thought that
and wanted to do that. That delayed this whole process.

It's very frustrating. The technical glitches that
sl owed things down -- this thing was suppose to be ready
in January in terns of getting theminto the m nes. The
reason it's not there today had nothing to do with the
sanpling technology. It had everything to do with when
t he manufacturer put together the device, he didn't put
enough battery capacity in the darn thing to do what we'd
asked and instructed themto do. So they had to take the
t hing back and put nore battery capability init. W' ve
redesi gned using battery technology to get us where we're
at, but that was an error on the part of the
manufacturer. W're frustrated over that. It should
have been there, but we're stuck.

There's been glitches along the road that have
been the m stakes of man, not the failure of the system
to do what it was designed to do. And it's just totally
frustrating to find ourselves here today not having that
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device finished, which we should have. And | think

peopl e need to recognize that and I think we need to
exam ne what went wong here and why this thing was
del ayed. The frustrating part as well was we were having
all these neetings, briefing -- the industry knew what
was going on. NI OSH knew what was goi ng on and the m ne
wor kers knew what was going on about the cl oseness and
the accuracy of this unit and it's a little bit troubling
the kind of vibes that | see com ng back from MSHA with
regard to the reluctance to enbrace this as a tool to fix
this and junp on board with us to get it done. \Wether
it's real or not, that's the inpression you guys are
| eaving and | need to | et you know t hat.

And the sinple thing |ike leaving the thing in
t he back room today, no, we needed to get it up here
where mners could see it. There's a lot of mners that
never saw that. Don't understand what the capability of
it is. Not only what NI OSH said, but at the end of the
day we can electronically downl oad that data straight off
t hat continuous nmonitoring to you Marvin, to MSHA

| nmean, think of that, instant information that
m ners never had before, the capability of providing MSHA
with all this information, but nost inportant, it
enpowers mners and | think that's what scares everybody.
We can't |et those mners get that in their hands and
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know what dust they're in. 1'm appalled by anybody who
thinks like that. 1'm hopeful that, that's not the
thinking there. |I'mnot saying it is, but | know they're

sone in the industry that think that way. Those m nes
that were charged with crim nal conduct that cheated the
systemintentionally don't want to see those on those
coal mners. W've got to put themthere. W' ve got to
fix system

Wth regard to yesterday, | noticed that there
was sonme dismay fromthe reaction of the m ners that was
at the hearing over our response to the proposal. And |
want to clear the air on that in terms of why mners are
angry about what you' re doing. | want you to understand
it clearly.

You know, there's a historical record that was
built over years. And as | pointed out, in 1976 m ners
cane up with this idea of continuously nonitoring their
shift days, weeks, all the way through with continuous
dust nonitors because they knew back then that's the way
we fix this thing. W' re going to docunent what's really
goi ng on in here.

I n 1980, the government prom sed mners in the
cl osing days of the dust reforns that they would build
that system work to get it built. W're going to do the
research to get these continuous dust nonitors in the
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m nes. M ners believed that. | believe it. | was back

in those days. What's happened since is, in a way, a
hi story of frustration. But during the years, mners
have made that one of their front clains undeni ably what
they've wanted to fix this problemis a primary way to
fix the plan verification system to fix this system of
over exposure between sanpling days. And in this case,
we built this thing to last 12 hours, so we can do full
shift sanpling up to 12 hours and fix problemnms |ike that.

We had the NIOSH criteria docunent that was
issued in 1995. It nmade a number of recomrendati ons.
Those recomendati ons were consistent with what mners
were saying, lowering the dust levels in coal mnes and
NI OSH s recomendati ons was down to 1 milligramfor cubic
met er over taking into consideration the extended shifts
and the extended work weeks. There's a nunber of other
recomrendati ons, too, to beef up the sanpling program

In 1996 the Secretary of Labor appointed an
advi sory comm ttee charged with the specific job of set

down, cone up with a regulatory ganme plan to fix this

problem | was fortunate to serve on that comm ttee.
You had industry on it. You had Labor on it and al
t hese i ndependents. [In 1996 they gave a report to your

agency, saying here's the road map for reform That road

map for reformsaid MSHA you take over the program That
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you increase both the nunmbers and frequency of that

sanpl i ng.

They said MSHA you cone up with standards to
| ower the dust levels in the coal mnes. They said MSHA
get this research done on these continuous nonitors and
let's get it in there so we can ook at a few plan
verifications and even conpliance sanpling. They said
increase the mners' participation. They' re they ones
that's getting harmed fromwhat's going on out here.

G ve thema big role in this whole process to nake sure
this is done honest because we have a history of
di shonesty in the sanmpling programin this country.

So we have this and a |lot of other information
and the mners testified at those public hearings on the
dust advisory commttee. W had this proposal |aunched
in 2000. And this proposal was as wrongheaded as what
this proposal is for a nunber of reasons. It reduced
sanpling. It failed to take into consideration a
meani ngf ul conpliance sanpling. It allowed the increase
of dust levels in coal mnes. It failed to address the
full shift sanpling. And |ike NI OSH and MSHA have both
said in their findings, don't increase the dust |evels.
Don't adjust them upwards in favor of the m ne operator.

VWhen it cones to making that determ nation of
conpliance, don't nake it in their favor. Put it in the
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favor of the mners at least. It should be adjusted

downward, | think, was the findings of NIOSH, which is
sonet hi ng we support.

There's a nunmber of things that was in the
record that was laid out by coal mners in 2000. They
cane fromall over the country, give us continuous
monitors, |ower the dust |levels, increase the sanpling,
sanple the full shift, have the standard, don't let them
exceed this 2 mlligram by goofy fornulas and stuff and
let's get this programfixed.

When we read the March 6th proposal, | can tell
you this, if you guys didn't think there would be total
di sappoi ntnment in our eyes, | don't know what your
expectati ons were because it decreased sanpling, in our
opi nion, even nore clearly fromwhat the |aw was. It
increased the dust levels in coal mnes substantially
nmore. And | just want to stop there and just |ay out
what was in the 2003 rule. There was a goofy proposal to
all ow m ne operators of longwalls to put these faulty

airstream hel nets on these mners, inject the dust |evels

up -- | think it was 4 mlligrams on longwalls. M ners
rail ed against that. You know, that's illegal. W don't
want it.

The proposal we canme back out says, well, here's

what we're going to do for you mners in response to what
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all our concerns were. W're not going to just put this

on longwalls. W're going to | et operators use this all

over the mnes. And oh, by the way, yeah, that 4

mlligramthat was wong. W're going to jack it up to
double to eight. You don't think m ners was upset about
that? Four shift sanpling -- we don't have four shift

sanpling in this rule.

No upward adjustnent of the dust |evels during
conpliance in favor of the operator. Don't do that. The
rule does that. Mner participation -- if mners want to
t ake nmoney out of their own pocket and | ose work and go
sit on a plan verification sanple, it's done. That's
outrageous. | nmean, does anybody here -- do you take off
work if there's a conference some where, tell the
governnment keep ny noney. |I'mgoing to go do this on ny
own. You shouldn't expect mners to do that. And we
have a provision under the law that this agency was stiff
enough to get that standard in place to nake these
operators pay for these miners participation. They
deserve it.

You know, we're |ooking at an industry that has
killed tens of thousands of m ners from choking on Bl ack
Lung or from coal dust that gives them Bl ack Lung and
ot her di seases. That's outrageous. And what we say to
those mners is, here's what we're going to do for you
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fell ows, and you did nmake sonme nodest inprovenents in

that rule, which we agree. W agree with single sanple.
We don't agree with adjusting that upwards. That's
wrong for the m ners.

We agree with getting rid of this averaging. It
shoul d have been done a long tinme ago, but you don't
pl ace these little tiny, tiny, meek proposals that
doesn't give you the full nmeasure to protect the mners
that they need. Infrequent sanpling, some m nes down to
three conpliance sanples on a section a year. And under
this rule, I should point out, you' ve got at the outline
sanpling, because under the current rules, mners have a
guarantee of -- what is it, six tinmes a year they're
going to get sanmpling. Under this rule, those outline
m ners got one sanple for the whole year. W're going to
base the exposure of mners on one sanple a year in these
coal mnes. | just didn't like that. They said do nore,
you did |ess.

You | ook across the board, and there's a | ot of
ot her proposals in there that m ners have demanded f or
years that is just not, as President Roberts, their
findi ngs has been the findings of NIOSH It's been the
findings of the advisory committee |I sat on that this
agency, for whatever reason, refuses to accept and stays
wedded in this failed systemwe just can't get out of.
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But this conti nuous dust nonitor, how did we

wind up here getting into a quick rule, rushed in the

m ddl e of all these actions, all the other rul emaking,
how did we get here and say we don't care about this
final date -- finalization on this PDM1 that NI OSH, a
good government agency, has worked hard to get, supported
by the operators, supported by the union labor. It's
sad.

So if you can't understand why we're frustrated.

VWhy we're upset and we're angry about what's cone out
here, | think you fail to understand the reality of life.
| don't we could have laid out a clearer record in 2000
and | don't think there could have been a clearer
deci sion made with the rules we say that we have not
| istened to you coal mners and we're not going to |listen
to you.

Now getting back to the PDM1, with this
optional plan. | nean, does anybody in their right m nd
really thought that they operators were going to junp on
this and put this in the coal mnes? | nmean, if you do,
| worry. They said it. | had a neeting with the BCUA
shortly after the rules canme out, and | got into a
di scussion with their top safety guy from Peabody Coal
Conpany. And he says to me sonething to the effect, Joe,
who in their right mnd would ever put one of these
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things in a coal mne under these rules, nobody. That

was our estimation, too.

Conmpared with what the operator had to say
yesterday, John Gallick. That's the problem we have. |
mean, it's sort of like a little bit of a fraud here that
gives the public the inpression that we're going to have
t hese conti nuous dust nonitors in these coal mnes by
this rule and we're not. | nean, that's the difficulty
we' re having here.

| could go on for the rest of the day. 1've got
to get off of here, but I"mjust frustrated that what's
happeni ng here is that mners are not getting the truth
about this rule. They're not getting the full neasure of
what coul d happen to them There are mners sitting in
this roomthat may well see one of these days a plan
approved at their mne that has the dust |evels at 8
mlligrams with sonme kind of a PAPR on, and if the
governnment treats it the same way they have over the | ast
three years of letting it be not approved, not in an
approved stage, they're in big trouble. It violates the
law and it violates the rights that these m ners have.

We're going to be putting in the record a | arge
nunber of docunments over the course of this hearing.
We're | earning as we hear what you guys are saying about
this rule, and we're finding a | ot of these conpl ex that
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give us great problens and we plan to fully make sure, at

| east the record, because | see this thing at the
court house.

It is without question, if the thinking doesn't
change here and this rule is not withdrawn and recrafted
to do what a | ot of people have said, beyond coal m ners,
the practice around continuous nonitoring, full shift
sanpling, getting those dust levels in the mne
envi ronnent down, not |egalizing what sonme operators want
to do to jack themup, we're in trouble. The coal mners
are in trouble. 1It's heading straight to the courthouse.

But these kind of things you have to understand.

| mean, this lack of trust in this agency. Wen those
sane fell ows who were at those hearing in 2000, knew what
was on there and what the expectations were of you guys
com ng back, saw what they saw, | can tell you your
credibility went down big time. There's no other way to
explain it and for those reasons. They laid a clear case
of what needed to be done. You either didn't do it or
you did the opposite. That's wong. That's wrong for
the nation's coal mners.

And |I'm again urging that you go back to the
| eadership of this agency and pass a nessage on fromthe
m ne workers, pass the nessage on that Cecil Roberts gave
today, this rule needs to be withdrawn and recrafted to
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really help the nation's coal mners and it should not be

done to nake all these favor changes to take care of
operator interest because that's exactly what it does.
You chose a side. You need to rethink that really quick
and deci de which side you' re on here. Increasing the
dust levels for mne operators to legitim ze them and
reduce sanpling to take care of all of the cain they've
rai sed about getting you guys out of the mnes or do
what's right for the mners, get that dust in those m nes
| owered, get constant nonitoring in these coal m nes and
hel p these coal m ners out because they're the ones that
are getting sick. |It's not the corporate guy sitting in
the 18 Massey office down here that's getting sick with
Bl ack Lung. It's not the folks up there working on that
rule that's getting sick with Black Lung. It's these
guys behind nme that's getting sick with Bl ack Lung and
it's high tinme this government understands that and does
sonet hing on their behalf. Thank you very nuch.

(Appl ause.)

MR. NI CHOLS: Thank you, Joe. You want to pass
me that Courier Journal article?

MR. MAIN: Yes, we're going to have a nunber of
ot her docunments. Oh, one other docunent introduced on
Tuesday, the April 17th letter that went to Dave
Lauriski. | sent that officially. | understand it was
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on the website. It was posted on the website with
comments. |'ve had a nunber of calls asking where it
went. | understand that you guys pulled that off the
websi te.

MR. NICHOLS: We did. It went up prematurely.

We put it in the record, but it accidently got on the

website.

MR. MAIN: Accidently? | thought coments that
goes in on the record went on the website. Is it
sel ective? |1 know the agency was not happy w th what was

said in that letter.

MR. NICHOLS: No, that's not right, Joe. No, I
mean, there was sone consideration in response to your
letter. And we thought we put it up too quick before
t hat deci si on was made.

MR. MAIN. Well, the points raised in the letter
was comrents, whether you agreed or disagreed with them
and you want to send the letter back. But |I'm asking you
officially today.

MR. NICHOLS: |It's in the record.

MR. MAIN: | ask you to put that back as a
separate posting as it was.

MR. NI CHOLS: Ckay.

MR. MAIN. And we'll be checking the website to
see if it was because | think people have a right to
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know. The problem we have, Marvin, is, as |'ve said,

t hese m ners back here, many of them ain't got a clue
about what train about ready to hit them here. W're
trying to educate them and you can say whatever you want,
t oo, about what you think it is or don't think it is
about what our positions are. But the clear fact is |I've
used a | ot stuff that 1've got fromyour own people. And
you know, I want to throw one other thing out here, too,
because we've got this discussion. | asked during this
meeti ng what operators is going to get these PAPRs to | et
this dust go up to 8 mlligrams. And | believe the
answer was, well, gee, it's going to be the mnes in the
West probably nost likely to be there.

And | asked specifically about one m ne, which
is the Deer Creek mne, which | think the answer was,
yeah, that's close to about 400 cfmof air and that's one
of the m nes that nmaybe on that list. You know, this is
stuff that's troubling. W had this advantage and |I'm
really bothered about the defensiveness of this rule and
the | ack of explanation that this is something that's
really going to happen out there and can happen.

You've elimnated the bars. It's going to be
your deci sionmaki ng now. It's whether we trust you guys
to nmake the right decisions under this rule. That's what
it boils down to. You're saying you' re not going to do
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it. And you know, Marvin, you' re not going to be there

to nmake those decisions. Nobody on this panel is going
to be there to make those decisions and they way that
this happens in this government policy shifts like a | eaf
in wind stormand we know that. And there is no confort
at all that we can expect that there would be a 2
mlligramstandard in effect in coal mnes in a mne
environnent after this rule is passed. You guys know it
and we know it, just be a little bit more forthcom ng
about it.

MR. NI CHOLS: OCkay, thank you, Joe. Here's what
the rest of the day | ooks |ike. W have still, by ny
best count 42 people signed up to give coments. And we
want to hear from everybody we can, so the |unch plans
are, you know, if you want to grab sonmething for |unch,
you can do it. But the panel will work straight through
unch and we'll keep going on the comrenters.

Qur next presenter is Bolts WIllis with the MMA.

MR. WLLIS: Thank you, M. Chairman. M nane
is WlliamBolts WIllis, WI-L-L-1-1-A-M B-OL-T-S
WIl-L-L-1-S, Box 126, Pratt, West Virginia 25162. 1'm
presi dent and chairman of the Mne Health and Safety
Commi ttee for Local Union 8843 |ocated in Carrolton, West
Virginia, the largest |ocal union of the United M ne
Wor ker s.
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We have a couple of distinctions that our

Carrolton operations. W have been there for over 100

years in continuous operations. W had the first

l ongwal | mne section in the United States of Anerica.

We had the first mountaintop renmoval nmine in the State of

West Virginia. And we're still operating today and

produci ng nore coal with | ess people than every, | think,

or anyone el se could have imagined 10 to 15 years ago.
Sone of you on the panel know ne and have known

me for many years, either as I was working for the UWV

I nternational Safety Division and also for the State of

West Virginia as an assistant conm ssioner of the

Departnent of Energy. At our |ocal union, we have two

underground m nes. One four section mne, one tunnel

m ne, one strip mne and a | arge preparation pl ant

conpl ex.

As |'ve stated earlier, sone of you know ne
personally. So I wll address you as my contenporaries
as so you are. In 1969 | started working underground at

the No. 8 mne in Carrolton and worked at several of her
ot her m nes at the sanme general |ocation since we have
the common seniority systemwhere | work. | worked in
| ow coal, 28 inches, medium coal 40 inches and high coa
up to 12 feet as well as working on the surface. |'ve
wor ked on conventional sections, WIcox sections, Dennis
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Myer (phonetic) mners sections and | ongwall sections.

In all these areas a common factor is present,
coal dust and rock dust. W're hear today to respond to
t hese proposed rules to protect mners from excessive
coal mne dust. | nust say fromreading this proposed
rule, it has been difficult to understand what is really
bei ng proposed. All 100 pages witten, not to what |
| earned at the m ne acadeny over 20 years ago from nmany
of who you know as an instructor at the nm ne acadeny
named Wayne Meiswell, who taught creative witing. He
taught me to keep it clear and concise. This rule is not
clear to ne, and I'msure it's not clear to the rank and
file mners. It's nuddy to say the least in many
i nst ances.

| also nust say as an adjunct instructor at West
Virginia University of Technol ogy, nmy students woul d
probably have probl ens understandi ng what these rul es say
and how they are witten and at what |evel they're
written for conprehension. Many in this room doesn't
have a coll ege education and that's not down any coal
m ners because coal mners are the smartest people in the
world. It's conplicated to understand and | think
probably nobst everyone here would agree with that.

| will just give a few exanples. |If | were to
enhance dust control neasures the first place | would
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| ook at would be sanpling intensely since the sanpling

devices to nonitor coal dust are avail able and have been
for the last 20 years. |1'mone of the original people
that commented on this on the mni-ramand the ram 20
years ago at the m ne acadeny. | commented on this two
years ago at another hearing. This type of sanpling
could shut off the machinery immediately when high
concentrations of dust are detected. Stop, period right
then until corrective actions have been taken.

We woul dn't have to worry about hiring hundreds
of inspectors. W wouldn't have to worry coal conpanies
goi ng through the frustrations of trying to figure out
where and when to control the dust. It would be apparent
where it was happening at real tinme, and |I'm sure Bob
Thaxt on woul d appreciate that. And probably you could
really see it as | have seen in testing sonme of these
devi ces for several years ago.

Also, | would take over the program fully.
That's not to take away the responsibility, of course, of
the operators. As sone has stated already in this
proposal, it seens to be saying they will be only
sanpling a fewtinmes a year. W need to be sanpled nore
times a year. A couple of fellows just left this room
that are younger than nme, they're both Part-90 m ners.
One graduated from high school with ne. They went over
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to the rally that we're having at the Capitol a little

| ater in the day.

If I were the operator, | could come up with a
systemsix tines a year to where I wouldn't have any coa
dust. | don't know of any tinme at our operation when an
MSHA i nspect or has been on the section taking a sanple
t hat we've ever been out of conpliance, not one tine.
There's things done differently when MSHA i nspectors are
on the section and we appreciate MSHA for being our
protector. But when rules cone out like this, it's hard
to understand, and from my personal opinion, we' re going
to be exposed to nore coal dust.

|"mjust going to say a few words about sone of
the problens that |1've seen in the reading of the
regulations. | think you should hold up the regul ations
i medi ately until the PDM1 is -- ny understanding from
Nl OSH earlier in the neeting, it will be ready in
Septenmber. | think it should it be held up. | think
that's what we need and | think it's the route we need to
go. We don't need to go to where it's putting a burden
on the operators, putting a burden on the mners of how
everything that's done. |It's a systemthat's workabl e.
And |1've closely |looked at full shift sanpling is the
answer .

As President Roberts and Joe stated earlier, at

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

94
our mnes we're working 9-hour shifts, not 8-hour shifts.

And it needs to be sanpled for the full shift.
Sonetimes we al so have people cone in early now and are
wor ki ng 10- hour shifts on production. | asked several
MSHA i nspectors in the past two weeks when | heard about
this hearing com ng up, had they read these rules. Not
one of those MSHA inspectors had seen the rules. They
had read sonething about it in the papers. |If it's held
up and is waiting for the Dennis m ning place to | ook at
it, I"I'l pass it down to the field and | et sone of your
experts, and | know everyone on this on this panel is an
expert in your field. Let themlook at it and see what
they think about it.

Most of the inspectors in the field are forner
coal mners, |ike nost people in this room The problem
with dust, fromthe way | read this rule, there is going
to be a ot nost dust in the mne, float coal dust. And
|"'mfearful that there are going to be m ne expl osions.
| think this rule also is in conflict with the M ne Act
that protects ne or protects coal mners. And don't
t hi nk Congress neant it to be that way. |'m sure that
wasn't the intention from MSHA, but my understandi ng that
there were sonme surveys done by Dave Lauriski and |'ve
known Dave for over 20 years and the surveys were done
out west when he was working for Utah Power and Light, or
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one of the other conpanies he was for, and that was sone

of the basis of where these rule cones from |'m suspect
of that when it cones fromthe operators instead of from
t he agenci es.

Of course, | understand that Dave is the head of
t he agency now, but to use surveys that just the
operators did to cone up with these conclusions in this
rule I think it's wong and suspect. Technol ogy w ||
stop the very nonment that the PAPRs are used or the
hel mets. Technology will stop at that time. Joe alluded
to that just a m nute ago. \When you put soneone in a
hel met that's cunmbersone, the filtering systemis suspect
-- everybody says, well, that's secure. They're not
bei ng exposed to dust then. | think nost of us know here
that they wll be.

"' m not concerned about citations that MSHA
writes on dust. M concern is to stop the dust. And
we're know on a real tinme basis where it is, we can do

sonet hing i medi ately about it. That's where it needs to

be. 1've thought over it for over 20 years, and | gave
testimony 20 years ago about that. Sonme of you are
famliar with the ramand the mni-ram | know Bob is.

|"ve sat in Bob's office. W' ve had the mni-ramthere
talking and | took it in to coal mners. W can see it
right then, but it didn't have all the protective devices
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that the new one does and it's even nore protection to

t he m ners.

So with that, that's basically all | have to
say. I'mstill kind of baffled by this long rule and I
believe it's in conflict with the Act.

MR. NI CHOLS: Thanks, Bolt.

MR. WLLIS: Thank you.

(Appl ause.)

MR. NI CHOLS: The next presenter will be Donnie
Lowe of the UMM,

MR. LOWE: Thank you, Marvin. M nane is Donnie
Lowe. It's DONNI-E L-OWE. I'ma coal mner from
Virginia. | started out representing coal mners in 1975
up to 1987 as president of the |local and safety
commttee. From 1987 to 1999, | served as a field rep
and district president in Virginia, part of Kentucky and
Tennessee representing mners. Since 1999, |'m back at
the mnes representing mners as local unit safety
commttee and | wal k around with MSHA i nspectors when
they come to the mnes to do their inspections and al so,
do their dust sanpling.

Basically, |I feel like that MSHA new respirable
dust sanple rules are against the Act, the sane as Cecil
Roberts, Joe Main and ot her that spoke before nme. | feel
i ke the advisory commttee and NI OSH dust sanple reform
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that they come up with is for continuous nonitoring.

MSHA' s control on sanpling, take them away fromthe coal
conpani es where we have seen fraud. Wen | was, like I
said, at the time district president, you know, the fraud
wasn't limted to non-union conpanies. This fraud was
goi ng on at uni on conpani es and conpani es that

represented in Virginia and Kentucky.

We feel like, you know, the advisory commttee |
feel like a |lot of their recomrendati ons was to maintain
or |lower the dust |level below 2 mlIligrans of respirable
dust. You know, as we've heard ot her people tal k about

t he extended shifts in the coal industry right now.

That's true. We've heard of 10-, 12-hour shifts, but I'm
here to tell you that the shifts is even |longer at the

| sland Creek mnes that | work at.

It's nothing unusual for a coal mner to work
two shifts, and I'mtal king 8-hour shifts. They only
enpl oy enough coal m ners under the perfect circunstances
to performthe jobs that needs to be perfornmed in the
coal mnes. But sonetinmes people get sick. Sonetines
peopl e get injured and sonetines people are off for
personal reasons. \When this happens, then either the job
is not done or people work overtinme to get the jobs done
in the coal mnes. That's the reality in the coal m nes
t oday.
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Let's | ook at this. Coal m ners have been

sanpl es and sanples have conme in less than 2 m|ligram of
dust. At tinmes the coal float dust is so heavy that it
has basically inpaired the vision in certain areas. In
ot her words, we have been taught by N OSH, MSHA that we
basically can't go and | ook at an area and tell you
whether it's in conpliance or not. That, that area has
to be sanpled to see if it will go out. If we're going
to raise the | evel above 2.0, to possible and thought
maybe four times up to 8.0, but after listening to Joe

Main testify here today, that |evel could be even as high

as -- | believe the figure was 9. 33?
If we look at that, in nmy opinion as a coa
m ner, | think that we probably have devel oped maybe an

atom c bonmb that could renove basically nountain tops in
Buchanan County, the county that | work in, in Virginia.

Il work in one of the gaseous mnes in the United States,
the VP No. 8 mnes, two Island Creek mnes that's cut
toget her that has an extended area that has to be
mai nt ai ned.

You know, we the situation that's going on in
| raq today, you know, whether we went over there and we
basically said that we're going to go agai nst any country
or anybody that devel ops bonmbs for nmass destruction. But
yet, we want to go into our coal m nes and devel op an
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area that will increase the float dust, and we know what

float dust that is suspended to the m ne air when you
have an explosion or a mne formwhat it can cost.

You know, at the VP No. 8 m nes, we seen a m ne
fire here recently. A mne fire that happened on a belt
line. It started at a takeout. It started after the
belts was enpty of coal. It started when the people that
were in that location had left to go to the surface and
the CO nonitoring had picked up high CO readings. From
one side of the m ne, people could not even get to that
| ocation. Fromthe other side of the m ne, people could
get to it but had no communi cation back to the surface.

We seen a situation that we had fire resistant belt that

we had, | believe, sonething |like about 18 breaks a belt
t hat was burnt out. Every tinmber that was there was
burnt to a crisp. | mean, actually ashes on the fl oor.

Every crib was burned up, high voltage installation was
burnt off the high voltage cable, nothing but copper |eft
there and not a piece of belt fromthe takeup all the way
to the tail piece, caught another belt drive and turn and
burn out.

You know, what woul d we have done in that
situation, and you know, the nmine rescue teans and the
foreman at the VP 8 m ne was able to extinguish the fire
and basically, save the mners. But what -- could we
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even i magi ne what nmay have happened if we were allowed at

that point in time to have had 9.33 mlligranms of
respirable dust in this area? How nuch nore dust could
have been in the atnosphere and what extent this fire
coul d have been in this mne? [|I'monly using that as an
exanpl e.

You know, if we ignore the Act, ignore Congress,
ignore safety and |lives of coal mners, we're probably no
better than Hussien who ignored or thought nothing of
lives of the people in Irag. You know, using the
mechani cal main and airstream hel nets, basically, could
cause other health problens. W m ght overl ook them a
little bit, too.

The coal conpanies want mners to share these
hel mets with co-workers. And this went on. You don't see
any mnes that each individual has brought a separate
hel met. And what experience that |I've had with these
hel mets, maintaining these helnmets is al nost non-
exi stent. But even |ooking at the health problenms, even
sonebody just |like Joe Main a while ago with a cold, how
many people do you think may have had to wear a hel net
after Joe Main got up here with his cold. It could cause
sone health problens. You know, there's health probl ens
with AIDS, SARS and who know what else. We could be
causi ng sonme nore health problems with this in wearing
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hel met s.

Basically, at tines the helnets, it is hard to
breathe. At tinmes, your visibility is inpaired. You
know, working on a longwall there is a | ot of dust, a |ot
of water, a lot of sprays, a |ot of things like that,

that the m ner basically encounters each and every trip

across the longwall. And any type of mechanical device
will malfunction and to allow the standards to go above 2
mlligrams, knowi ng that something may mal function -- and

you know, there are certain people, and let's be honest,
no matter what controls you may put in place, they nay
not conply with those controls, the hel nets.

How many people is going to conply with that
helmet to a certain extent? |If it blocks their vision,
if it cracks, if it malfunctions, the filter stops or
what ever, are they going to shut that |ongwall down in
time enough for that shear operator to go and get another
hel met or whatever or are they going to keep running it?

My experience in the coal mnes is they will keep
running it. You know, it's just |ike we hear people talk
about Bl ack Lung and we've seen your little chart on how
Bl ack Lung is basically decreased over the years.

You know, | don't where the figures or what the
figures that you're using to determ ne that |evel. |
don't know if you're getting the people that's actually
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receiving the nonetary benefits or the people that's

receiving the health benefits fromBlack Lung. |If that's
what you're using, then | think that you're, again,

m srepresenting the people that actually have probl ens
with respirable dust in the coal mnes. It's ny
understanding that to receive benefits now, you ve to be
what, totally disabled fromBlack Lung?

You know, if you' ve got a heart problemor a bad
back, even though you've got bad |ungs, you m ght not get
t hose benefits. But you still got that problemwth
breat hing. You know, we can try a little experinment
ri ght here and probably sonme of us may not have Bl ack
Lung, but we can probably put our hands around our neck
and we coul d squeeze hard enough to cut off any air from
men in their lungs to the point we could turn blue in the
face, could even pass out. But you know, once we pass
out, you know those hands are going to stop putting
enough pressure on and we're going to breath. That's not
the fact with the people that's got Black Lung. Wen
t hey' ve got problenms with breathing, they can't rel ease
their hands and start breathing again.

You know, these people, they've got a disease.
My understanding there's no cure for, no cure for Bl ack
Lung. |'ve heard about lung transplants and they have
been coal mners with Black Lung that have qualified for
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a lung transplant, but you k now Bl ack Lung causes ot her

probl ens not (inaudible) coal mners can qualify for a
l ung transpl ant because either they' ve got a bad heart
and ot her things, you know, that will not qualify them
So basically, the only way that we can hel p protect the
coal mners is to stop respirable dust. And with that,
and that alone, would stop Black Lung.

The Act set a goal in '69 and | believe that the
advice fromthe advisory commttee and NI OSH, we shoul d
| ower the 2.0 level, and we should have continuous
nmonitoring, 24 hours a day, 7 days a week. Coal mners
that work today, even in union mnes, it's mandatory that
they work six days a week. And alnobst forced to work the
seventh day. They're basically told that if you don't or
if don't get the work done, they're going to shut the
m nes down. Come on out and work Sunday or you're going
to be without a job. And you know how hard it is to find
a j ob nowadays, so we've got m ners working seven days a
week. We've got mners working 12 hours a day. W' ve
got mners that is exposed to above the 2.0 | evel now
with the nunmber of sanples that's done.

And again, | think it was a good point made by
t he speaker, the person that testified just before ne,
that continuous nmonitoring, let's wait on it. | think
this would be the answer to the situation, and |I' m goi ng
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to shut up. | know I'Ill ranmble on a long time, but it's

just a couple nore points that I want to make. You know,
the sinple sanple rule is good. | think that if you're
out of conpliance, you should do sonething. | think that
MSHA shoul d be nore in control of establishing and
writing the dust control plan for the operator instead of
sayi ng you're out of conpliance, you conme up with a plan.

| think that with the experience that MSHA has
inspecting all the coal mnes with the ability to seek
advice fromthe studies that Nl OSH has done that we
shoul d have mandated plans for dust control to take care
of these problenms to keep the dust |evel below 2.0 and
even below it.

You know, feasible engineering controls, you
know, we been hearing that for years. Just like I'm
wearing a hearing ear right now and things roar and stuff
i ke that, but the mnes that | worked out, Island Creek
Coal Conpany or Consul or whatever you want to call it,
you know, we cone up with hearing protection, you know,
and the mandat ed provisions of what the hearing
protection, which is good, don't get me wong. But they
wer e suppose to exhaust any feasible control that they
could do with coal mnes to elimnate the noise.

Before the program ever went into effect, the
coal conpanies said we've already exhausted all feasible
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engi neering controls. If they did that on hearing, don't

you that they won't do the sanme thing on dust? Don't you
t hi nk that when we put a plan out there that gives a
| oophol e or a way out and we put a plan out that contains
as many pages that they've got that there is not a | ot of
few | awyers out there that can go through that and
mani pul ate a plan to where they're going to go to the
furthest extent that is possible for themto go to -- the
furthest extent.

Then you take a poor old coal mner |ike nmyself.

"' m not going to understand that nmuch of the rule. W

need sonething sinple. | represent coal mners at the
m ne | evel and when they come and ask me a question, |
don't have two weeks to stand there and try to explain
sonething to them MR. GLOVER:
Marvin, there's approxi mtely 20 pages of testinony
there. A lot of it is the history of nyself and sonme of
the experiences |I've had as a child, that children today
are experiencing the same thing that | experienced 40
years ago. And | was 10 years old. And there was a | ady
run off the hill to nmy dad that her husband had passed
away. And naturally, as a child I thought of ny dad up
that hill. |1 seen the man laying in the bed with a
bl anket pulled up to about his waste.

The first person, | guess you'd say the first
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dead person I'd ever seen in ny life, so it stuck with

me. | seen ny dad pull the cover up over his head.
Forty years ago the word "black lung” didn't exist. M
dad told nme he died fromsilicosis. But it stuck in

m nd. And naturally, it somewhat scarred nme. So |
started worryi ng about my dad, because nmy dad was
becom ng very ill.

After that ny dad filed for black lung in |ater
years. He was denied by the Labor Departnment. He
couldn't understand it, because he followed all the
procedures and all the rules. It was denied. Took al
the x-rays and all the blood gases. You don't have bl ack
lung. The thing ny dad asked nme right before he died,
because he was pretty frustrated, knowi ng he was dying
from bl ack lung, but also a conbination of sone other
illnesses, that he was passing away, my nother had passed
away, there was no dependents, he wasn't greedy | ooking
for the noney but he wanted, for sonme reason, a biopsy of
his lungs to see whether he had bl ack | ung.

| can set here and tell you today that | did
what ny did requested. And that was to get a biopsy of
his lungs. Yes, and it came back that he had severe
bl ack lung. So when we tal k about the charts, and we
tal k about how we've dropped bl ack [ung, and how the
exposure of m ners has cane down, those charts are not
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telling you the truth. That's the point |I want to make

about your charts.

Now, if you don't care -- | said also that day -
- and you'll find it on the first page -- that that was
one of the nobst conplex rules that | had ever tried to
figure out. Well, | take that back, because this right

here is nore conplex, and today | want to go on record

saying that. | didn't think it could get much nore
conplex. | couldn't believe that we would have MSHA - -
and | thank God for the 1969 Act -- and overl ooking

soneone, encourage himto set a standard of 2 point
mlligrams, to try to protect the m ners of Southern West
Vi rginia.

And | set here 33 years later, and | see an

agency wanting to increase not just to 4 mlligranms, but
to 8 mlligranms under circunmstances. | | ook at an agency
that | honestly believe has lost track of reality. |

don't know when the |ast tinme anyone was in the

coal mnes. Things has inproved. | hear people in the
field -- and I'mtal king about within your agency, Marvin
-- that can't believe what's going on within your agency.

And | don't know who's steering that ship, other than

Dave Lauriski. He would get the credit for anything, so
he sure will get fromnme the things that's not very
popular. And I'Il put it right back on Dave Lauri ski.
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And there's no doubt we'll probably end up in court, and
| hope that we do, because this is a terrible reg. It
does not address the issues of the mners. It doesn't

address the issues that the mners has tal ked about.

But | want to get on, because as you said,
Marvin, we got a |ong day, and I want to say that | was
involved with -- and I"mturning to page 103 -- | was
i nvol ved whenever -- and |'m tal king about the Comm ssion
that traveled through the coal fields, and | was in
underground mnes, | was on the tipples, | was on the
surface jobs. They was very surprised at what the mners
has been exposed to.

When the report canme out, | was very encouraged
t hat we was gonna get something out of that. And then
whenever we arrived in Prestonsburg, | wouldn't even

t hi nk that anyone thought too nmuch of the Federal

Comm ssion report, or didn't look like it. So that was a
little frustrating when | was in Prestonsburg. | also
tal ked about, when | was in Prestonsburg -- and this may

hel p you about the hel nets, of why people wears them
sone people feels secure with them that for creating a
fal se sense of security we're doing those individuals
wrong, and if the record is accurate, that in human
conditions, and with sone of these filters, and they're
not providing protection that they're supposed to, then
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we shoul dn't be using them

Now, al so we got conpanies that aren't as
fortunate to mners as sone of the UMM m nes, but the
conpany says, wear them this'll protect you, you gotta
wear emor go find you another job. Now, we have union
m nes that's wearing them because they feel at |east

that's better than nothing. That's not what these mners

want. They want to know exactly what they're breathing.
And | think that's fair. | think everybody in
this room-- | nean, we're sitting here, like I was

sitting in Prestonsburg, breathing good air. W've got a
ni ce working condition. But just because you're a
coal mner don't nmean you're a second-class citizen in
this country. They deserve the sanme air that we're
breat hi ng, and not by just putting a Airstream hel net on.
And it's amazing to ne.

Here we tal k about the continuous m ner
sections, and I know in ny heart that we can neet a 1-
mlligram standard. And to have any type of exceptions
to that, and it not be in black and white, we are not
doing justice to the mners. | honestly believe that.
Because it's proven. |'ve traveled through Southern West
Virginia, and I see what's on the continuous m ners.
"Il tell you about the scrubbers.

And one guy nentioned about the noise. This
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m ght surprise you, but it shouldn't. Wen we |eave

engi neering controls, what you have is the only thing

you'll ever get. | worked in the mnes in nineteen and
seventy eight, if I'"'mnot m staken. They di sconnected
the scrubber. | didn't know why, but later on I found

out because it was out of noise conpliance, and it was
taking a | ot of the dust away fromus. But managenent
chose to disconnect that scrubber, to cone into
conpliance with the noise.

Now, the way we got scrubbers is because we went
to extended cuts. It wasn't because sonmebody canme up and
said, scrubbers will protect mners' lungs, it was
because of the extended cuts. And | think the record, if
you go back, will prove that. Now, | don't know whet her
it would surprise anybody on that panel. [1'Il say 80
percent of our mnes are out of conpliance over noise
with these scrubbers in Southern West Virginia. Nothing
is being done, other than hearing protection.

And the point is, once you nmake that final
decision that we're going to do with what we did with the
hearing protection -- I'mnot saying that's entirely
wrong, because you will go deaf anyway, but the point I'm
making is, once you accept that, that's all you' re ever
going to have. There is no incentive, not any
what soever, for anyone to reduce those noise levels. And
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that's wrong.

And that's the trouble with Airstream hel nets.
Along with the inconveni ence and the bul ki ness, sone of
the conditions the mners has to work in, the |ower
seans, the m ddl e seans, and soneone tal ked about the
hi gh seanms. [|If you wear in perfect |ocations, are great.

If you're the type of guy, like I do, that sweats a | ot,
safety glasses is a very handicap to try to wear. And
you try to use good judgnent when to wear those.

But the point is, once we accept this, it's
over. And | think it's wong. Especially when we're on
the horizon of having sonmething that will nonitor the
dust, the atnobsphere of what the m ners are breathing,
and it's right on the verge of being here. | think we've
jumped the gun. [|I'mnot so sure that gun wasn't junped
intentionally, and the reason | say that is because it's
kind of strange is we're on the verge, and we're setting
here, and we're ramm ng all these regulations that Joe
tal ked about. We're trying to nove them

You know, we tal ked about dust, and currently,
right today that there's mners dying, there's children
seei ng what | seen 40 years ago, and | think that we can
prevent that. And | hope when you go back and create the
regul ati on again, that we have the belt-wearabl e personal
protection that we deserve on the continuous dust
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noni t ors.

Now, if you'll | ook on page 110 -- and | just
want to read -- that | didn't think was too nuch to ask,
and this was in, as | say, Prestonsburg. | was | ooking

at your overview here this norning, and as you go back, |
hope you conme back with a better proposed rule. And I
will really appreciate when you do that, it's not 700
pages, it's pretty well sinplified. But go through the
coal fields and do sonme briefing and educate us, and | et
us make sonme comments.

| want you to keep that in m nd. Because we're
doi ng the same thing we're doing today as we did in
Prestonsburg. As | nmentioned, if we start accepting
Airstream hel mets, and we increase it, that's all we're
ever going to have. And it's wong. | said in
Prestonsburg -- and I'mon page 119 -- "if we start here
with this and open the door, it'll cone to the m ners
section. It will come to the outby areas. And it wll
cone everywhere else in the coal mnes. You mght as well
put themin a spacesuit and |l et them wal k around. ™"
That's why | said in Prestonburg.

Marvin, this is kind of where you conme in. Your

response was, "It won't happen. | nean it." | said, "It
will, Marvin." You said, "No. |It's already been tried."
When | go to Al abama, out West, | see a |lot of mners
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wearing Aisrtream helnets that they chose to wear on

their owmm. We have been asked over and over by m ne
operators to consider those as engi neering controls,

whi ch we have never done. W will never accept for one
of these small areas we're tal king about, working
downwi nd of a shearer operator, because we think that
nost of the people's say that they continue it.

And the point is, it was the people downw nd of
the shearer that would be wearing Airstream hel nets. As
we sit here today, after we had that discussion, we're
tal ki ng about some outby areas, we're tal king about if
you have tried everything, then we'll go put Airstream
hel mets on. The sad part is, we've even doubl ed the 4-
mlligramstandard that was in Prestonsburg.

Marvin, you said that you had been with the
Agency al nost 30 years. And that's been the position
from day one, and when you was referring to MSHA. Now
sonet hing' s happened over a two-year period. And that's
not for the good in the mners. 1'll say it again. |It's
| ong past due to eradicate black lung in the coal m nes.

We have continuous nmonitoring that's avail able, or on
t he verge of being one of the best things that's ever
happened.

| encourage you to go back once again, review
t he advisory report, and | ook into why they felt -- they
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went out and they touched the mner. They traveled to

about every condition that you can expect to see in the
coal industry. They seen the faces. They talked to the
m ners. They seen the field. They understood it. You
guys may be in the mnes pretty regular. | don't know
whet her you' ve been in mnes |like in Southern West
Virginia or not. And | speak primarily to that.

|' ve been throughout this country, on different
occasions representing mners, primarily the m ners of
Sout hern West Virginia. | renmenber Davitt Mateer saying
that the only way we'd ever eradicate black lung is to
get it down to 1 mlligram | honestly believe that you
can do that. W can talk about the 100 CFMs.

There's one thing about it we do know. If you
put enough water, you put enough air, and you put
ventilation controls in and the scrubbers, and with the
ot her technol ogy that's canme about on the long walls, we
can do a whole lot better job. But whenever we do what
MSHA' s requesting today, then those controls are over.

Marvin, 1'd just |like to quote you, on the | ast
page, because you thanked nme for my comments, doing
sonething up front briefing on those future rules is a
good one. That we go out and try to do sone educati on.
Maybe nme and you didn't understand what | was talking
about, and it wasn't what we seen here this norning. |
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don't know where that fell through the cracks, but it

did. And I know sone of this is out of your control.
You' re the chairperson

But I know on the record here of what you shared
with nme, and I know when | set here today, it's no
different than what it was in Prestonsburg, with the
exception of using these Airstream hel nets, possibly on
t he continuous m ner section, the outby areas, on speci al
t hi ngs as overcast and so forth. And with that, | hope |
haven't offended you, because | believe in saying what |
believe, and |'ve got big shoulders, and | can handl e any
remarks that you all want to share with ne.

And with that, | do hope that you take it back
and share it with Dave Lauriski that our mners are
unhappy with this. And there's a |ot we don't know about
this, but there's a lot that Ri ck G over don't know about
this. And I'mhere to tell you, fromwhat little bit
|'ve seen, it's not going to take care of black |ung and
respirable dust in Southern West Virginia. And with
that, | thank you.

MR. NI CHOLS: Thank you, Rick.

(Appl ause.)

MR. NI CHOLS: Wayne Conway. |s Wayne here? Jack
Gof f ?

MR. GOFF: Good norning. M nanme is Jack D
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Goff. That's J-A-C-K D as in Darryl, Goff, GOF-F as in

Frank. | have been a coalnmner for 34 years. | started
work in 1969. | have watched this agency turn the health
and safety of the mning industry around. When | first
entered the mnes, there was very little dust control. |
bolted top on a 1-CM m ner that was so dusty that ny
visibility was only several feet, at best. When the Act
cane into being, the same year that | started, everything
i nproved by | eaps and bounds. It is at this point that
when everything -- check curtains, line curtains, and
st oppi ngs, et cetera -- are in place, the air quality in
the mne is livable, and I wish to thank MSHA for this.
But at the sanme time, | am appalled by the
t hought that this sane agency who has saved countl ess
l'ives woul d propose this backward step in dust
regulations. This, in ny opinion, is a violation of the
Act. An increase of this magnitude from2 mlligramto 8
mlligrams is not acceptable to any m ner, and shoul d not
even be considered. You should be reducing the amunt of
dust, not increasing. We should be increasing the anpunt
of dust sanples, not reducing them [If a man works 12
hours, the sanple should be taken for 12 hours. | hope
and pray that the powers that be do not pass this
regul ation, for the sake of the mners' health and
saf ety.
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As a safety commtteenman, it is tough enough to

get conpanies to conply with the dust control plan. |
can only imgine what it will be |like when MSHA will only
be checking the dust three tines a year. | thank you for
giving ne this time to voice nmy opinion on this matter,
and | hope the | eadership of MSHA will reconsider this
action.

There are three things that | see that we need
in this in depth. W want | ower dust |evels, we want
nore sanpling, we want the entire shift sanpled. And I
t hank you.

(Appl ause.)

MR. THAXTON: Thanks, Jack. Okay. Next is J.R
Pat sey.

MR. PATSEY: |'mJ.R Patsey, P-A-T-S-E-Y. |I'm
with the M ne Wrkers and I work for U S. Steel M ning
Conmpany. |'ve worked there for approximately 27 years. |
li ke myself. | don't think we was heard when we was in
Prestonsburg. And recolate to it a little bit, and I'm
going to relate to it a little bit nore. W was down
there in Prestonsburg, for two days we nmet down there.
And fromthe rule then that was handed down was
conplicated, and new proposal that's handed down is a
whol e | ot nore conplicated than that one there.

And Lew was down there. You had -- in 2000 you
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was wanting to go to a .3 variance. It was going to be a

2.3. That was the way you was going to cone into
conpliance. And | ooking back through sone of ny
testimony, when | testified down through there, |
recomrended going back to a 1.7. And then Lew would have
wi th variance. That .3 variance would come in at 2.0.
We was ignored then.
| related a little bit about the one-tine
sanpling this stuff down there. W got several people on
the surface. | laid it to that fact there that there are
peopl e outside that's nore or | ess bee ignored. Sone of
t hese huge stockpiles that we have on the surface today,
250 to 350,000 tons, just depends. And at tines when the
wind conmes up the holler, it's unbearable. It carries
the dust for mles. And | went and listened to -- you
know, evidently you didn't take nothing into what was
related to back to the head man in Arlington then.
Looking at this new proposal, Joe went over it a

l[ittle bit with us, I'"mconfused as can be about it.

It'd take I don't know how long. | mean, it was that
thick. W' ve had a very short tinme to look at this. Not
have tinme to study it. Just what Joe has briefed us on.

But talking to sone of you all's people through MSHA.
And then we get to this, now we're wanting to raise the
dust levels in the m nes.
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And t hough we've had a | ot of explosions here

recently, we've had expl osions, you' re wanting to

j eopardi ze the safety and the well-being of our fellow
workers in the mnes but raising the dust levels. You're
just putting nore respirable dust and expl osive dust,

m xing with some nethane. |In that atnosphere it's going
to kill our mners, wthout a doubt.

When Joe tal ked | ast night about the PD nonitor
we have there, you know, we've been working on that and
sone ot her BCO coal conpanies, with NIOSH, and Joe Mains,
and we've just about got that thing ready. And now you
want to bring this proposal down. | nean, it's thick. |
t hi nk we asked for that when we was down there in
Prestonsburg. We want to know at all times what anount
of dust we're working in. And | don't think that's too
much to ask. The technology's there, and we want it.

| mean, we're no better than anybody el se, but
you're sitting up there, you' re breathing good air, you
know what kind of air you're sitting up there in across
this table, and I'm breathing it good today. Wen | go
underground tonmorrow, | want to breathe good air. And I
want to know what I"'min. [If I'mout of conpliance,
want to know.

But you cone in doing these dust sanples, and
cutting them outside sanpling's what we're doing every
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year on the coal m ners underground, there's no way for us

to know. And sampling is different. | mean, they do
things different when you all conme run dust punps. It's
not going to be the sane as it is every day that we're in
t here wor ki ng.

And | don't think you know, the M ne Act has
mandated the 2.0 regulations. And | think you' re
strictly -- you know, you're violating the | aw when you
try to change that w thout Congress approval. That's ny
personal belief on it. That was sonething that was set
in there to protect us years ago. And here we are in the
year of 2003, and we're goi ng backwards.

| mean, if anything, we ought to be |owering the
dust rates. And we ought to go to 1.0. No nore than
2.0. | think we deserve it, and I"mjust like Rick, I
don't know who's behind this, whether it's Lauriski or
who's behind it, but sonmebody's behind this by shoving
this thing down our throat awful quick. You know,
briefly, all | knowis what Joe's -- he's tried to brief
us, talking to you all about this newregs, and it's very
conplicated. | tried to look at it a little bit, and
it's -- you go back to the formulas that you come up with
how you gonna get you a 8.0 and your 4.0 and all that.
It's confusing to ne. And Joe said it's confusing to
hi m
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| think we deserve better than this. And |

appreciate your tinme for letting me get up here and
speak, but | think you forgot the coalmner, and | think
that is your job to protect the coal m ner, and not the
m ne operators. And by putting this newrule into
effect, if it would go in effect, that's what you're
doing. You're looking out for the coal operators, you're
not | ooking out for the coal m ner.

We didn't want it in 2000 when we was in
Prest onsburg, and we don't want it today. We want the
dust levels |lowered. W want to be nonitored permanently
so we know what we're working in. Like Joe related to,
t hat can be plugged into a cap, when you plug your cap
like that. It could be downl oaded. You'll know what
we're working in. And that's all we want. | thank you.

MR. THAXTON: Thank you. TimMIller?

MR MLLER I'mTimMlIller. 1'mwth the MM

|'"ve got 28 years coni ng next nonth experience. And

everything but strip, as far as mning related. And |

have one year experience in nonmetal mning. Yesterday,

before | left to conme over here, | had to help a m ner
t hat was robbed by dust. | had to put extra oxygen in a
car incase ny father had to leave. | had to nake sure

that there was a bottle of oxygen setting in his bedroom

because he's limted now as to what he can do. Thi s was
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my last -- my son's last year in school. He was robbed

by dust this year because his grandfather was unable to
attend any bal | ganmes, any school functions, anything, due
to dust, which has come down since |I've been in m ning.

But we're throwing progress aside. W're going to step

backwar ds.

And we can't keep saying that, well, we've got
it down, there's no -- hardly any black |ung out there.
No, it's still there, it's just not getting recognition.

The operators, whether they want this or not, they're
going to -- it's going to cost themin health care for ne
and nmy coworkers, because if dust |evels increase, we're
going to be absent fromwork, we're going to be using
contract days, we're going to using their insurance cards
nore and nore.

|"ve lived in the coal fields all ny life. As a
child, you could set your clock at 5 o'clock by seeing
slurry hit the creek and going down the holler. There
was dust fromthe prep plants that |anded on the houses
in the coal canps. W cone so far since '75 when |
started in the mnes. 1It's not a real good tine now to
step backward, and forget about the penalties that's been
paid, and the health that's been given up by our retired
m ners, and by our deceased m ners, and by nmen that's
still working now. don't need to step back in time. W

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

123
need to continue to progress. |If we continue with

cutting back on dust, eventually we can stanp out black
lung. Maybe not in ny son's generation, but his
children's generation may not never even -- you know,

bl ack ung may be sonet hing that was back in the ol den
tinmes to them

But if we do that, these young m ners, these
m ners that are working nonunion and scab jobs, that
can't voice for thenselves, but the ones that |'ve tal ked
to in nonunion mnes hope that this is resolved before it
ever gets into effect, because they can't conme here and
speak. But | really don't understand why we're throw ng
progress out the wi ndow and stepping back, especially in
this day and tine.

Look how far that you've cone with conpacting
down a dust collector in a cap light. 1In 10 years tine,
if you put that into effect, that unit probably won't be
no bigger than that cup, because we continue to get
better in technol ogy, and we can take that right along
with that. As far as the helnets go, the next tine you
all have a neeting, wear your Airstream hel nets, get
under that table, and conduct your whole neeting, but |et
sonebody wet that down and |l et gentlenmen run across the
top of the table frequently, so that you're trying to
listen, and see, and pay attention. But you can't do

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

124
that with all this apparatus. And that's about all 1've

got .

MR. NI CHOLS: Ckay, Tim Thanks.

(Appl ause.)

MR. NI CHOLS: Has Wayne Conway shown up yet?
Court reporter, if you need to take a break, just let ne
know.

MR. YOUNG. Gentlenen, ny nane is Gary Young.
|"mthe senior district 17 executive board nenber here.
|'ve been in that occupation for about the past 15 years.

In that tinme 1've had to review nunmerous conplicating
documents in ny tinme, dealing with negotiations, or
what ever it may be. | have to tell you gentlenmen, this
is the nost conplicated thing that |'ve ever tried to
figure out in nmy life. Certain things bother nme. As I
see us try to rush through this, the back of ny neck gets
worn. | worry about ny hair standing up, because when
you're trying to rush through sonething, in ny opinion,
there's sonmething there. There's a hidden agenda,
gentl enmen, where it's not in the best interest of the
wor kers.

|' ve experienced that with the coal conpani es,
and | feel |I'"mexperiencing it with you gentl enen today.

| don't mean to disrespect you, and | don't, but I'm
| i ke one of the other brothers said, | have to say what's
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on ny mnd. Now, |'ve never seen one witten |ike this.

|"ve been a safety conmtteeman at the mnes also. This

one was so conplicated with your fornmulas and all that, |
don't believe Albert Einstein can figure it out, to be
honest with you.

| don't know how your inspectors are going to
figure it out totally. And | think everybody's confused
on it. You know, gentlenen, quite honestly, it needs to
go away. You need to withdraw, to be honest with you.
know |I've read the advisory reports. 1In your |ead-off
statenment here, gentlenmen, you're asking us to trust you
here, | guess, today. Well, here in your packet, the
first paragraph says that you used the recomendati ons of
the advisory commttee. Well, | cannot find, gentlenen,
anywheres in these regulations or proposals that you have
where you' ve done that. None of them have been conplied
with.

You' ve increased the level of dust, which, it
boggl es nmy m nd how we can sit here today in this
heari ng, and not consider -- have we not considered our
brothers in Al abanma here recently? What you're talking
about in your proposal here, gentlenen, is to increase
the | evel of dust from 2 percent to 8 percent, and rely
on an Airstream helnet that's al ready been proven not to
wor K.
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Now, you've heard NI OSH here today with their

device. To nme, that's probably the greatest thing since
sliced bread that we've had for years for our coal m ners.
That is ultimate protection. Gentlenen, that should not
be a secondary device. That should be the prom nent and
the main device. That should be put on a nan every day,

so that we can control the dust.

I"'mlike Rick Gover. 1've seen ny father pass
away with black lung. | saw ny father-in-law quit
breathing. He snmothered to death because of black | ung.

Recent reports, gentlenen, have told you that there is
still black lung being contracted in our m nes today.
You need to take care, gentlenmen. | don't want think
that you don't care. Sonmebody's not hearing us. You
need to hear us.

Now, you've destroyed the M ne Act, in ny
opi nion. You' ve basically elimnated the sanpling. You
go from 34 to 3, basically here. You go in the outby
from6 to 1. Gentlenen, the dust is going somewheres.

If you raise the level of dust, it's not going to

di sappear. It's going to be sonewheres in the coal

m nes. And anywheres in that coal mnes is a potenti al
hazar d.

For exanpl e, somewheres in here | read that you
want the ventilation -- you want to pull up the belt
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line. Well, gentlenmen, that's crazy, to be honest with

you. You're looking at a guy who in his |last eight years
in the mnes was a beltman. Have you ever been in the

m nes and seen belt head gob out, or tinber get in the
beltline and it catch on fire, or the snoke that cones
out of that if it just gobs out.

Gentlenmen, it's so bad and so thick and so
choking, you can't do nothing. You can't see. How in
the world can we even think about putting that into the
face? That's not acceptable. You have turned -- in the
advi sory report that | read, there were several things
t hat they recommended, once again. One of them was for
you gentlenen to take hold and take control of the dust
sanpling, okay?

You' ve turned it over, in ny opinion, to the
coal conpanies. Have we forgotten the sone 160
fraudul ent cases where these gentlemen have been
prosecuted? W seemto have. |If you think that that
fraud has gone away today, |I'd like to sell you sone
| and, gentl enen, because it has not gone away. As I
said, | don't nean to be disrespectful, but things |ike
this just bother nme. | don't know how in the world you
could once again go from2 to 8 percent, and have soneone
put on a helnet. And gentlenen, those helnmets don't
work. They fog up. |'ve been in the mnes where they're
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at. You just can't see. Not only it's killing them by

not working, but also it's just a huge safety factor when
they're in there trying to work to performtheir jobs.

You want to get people injured. That's not
acceptable either. That is not why you were placed where
you're at. And once again -- just let me, if | may,
dealing with the advisory commttee, gentlenen.
Recommendati on, once again, of the allowable dust. They
want it reduced. You guys want to increase it. They
recommend you guys -- once again, | hate to repeat
mysel f, but they recommend that you guys take control.
You're not doing that. You're giving it to the coal
conpanies, which will violate it every day.

|'ve been doing a |lot of work over the years
now. Somewheres in here, and don't even begin to ask ne
where, because | can't tell you, but once again, there's
little word changes in here. And we tal k about currently
and "approved ventilation plan.” W go to the |anguage
of this, it says, "a ventilation plan.” Now, guys, one
little word nakes a big difference. To ne, that tells nme
once again, the conpany could do what they want to. That
needs not to happen.

We, gentlenen, are asking you, quite sinply, to
go to continuous sanpling, use the PD, forget about the
hel mets, |lower the dust |evel, and protect our people.
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Because in ny opinion, gentlemen, and | shoot straight

fromthe hip, what is in front of us today is no nore
than attenpted nurder of our people in the nation's

coal mnes. You're either going to bl ow them up, or
you're going to kill themw th black lung. They're dying
every day. We don't need to kill no nore. That needs to
be stopped.

|"ve heard comments as |'ve been traveling
around, that this is a m neworkers issue, this is a Joe
Main issue, this is a Cecil Roberts issue. GCentlenen,
it's not. All of us sitting in this room probably back
behind ne, have relatives or friends working in nonunion
mnes. This is a people issue. It's about saving |ives,
gentlemen. Don't try to turn it into sonething it's not,
and don't think for one mnute that's what we're trying
to do.

We're interested in saving lives, and we're
aski ng you once again to rescind this policy, and deal
with sonmething that works. Listen to the advisory
commttee. Take it and use it, gentlenmen. And that's
all I have to say. | do appreciate your time. Thank
you.

MR. NI CHOLS: Thank you, Gary.

(Appl ause.)

MR. NICHOLS: Gary Trout?
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MALE VO CE: W're going to |l et Ernie Wods go

next .

MR. WOODS: Good afternoon. M nane is Ernie
Wbods. |'m president of l|ocal 5958 in Logan County, West
Virginia. WOODS. | was asked to conme here today to

speak to you all by ny local union. The reason why we
wanted to come here today is, MSHA has al ways -- we've
consi dered MSHA a good friend of ours. W' ve always
wor ked hand in hand together. Even as far as mne wal k-
arounds, tours. Spend a lot of time in the conference
heari ngs, backing the inspectors. Had an inspector tell
me one tinme that they spend al nost half of their budged
on court cases and fighting the conpanies. And the
working mner is the one that's on MSHA's side, not the
conpani es.

And for what we consider MSHA | eaning, or
| eni ency toward the conpanies on this dust issue, it's
just beyond ne. W' ve left themin charge. W've seen
what they do. We' ve seen the fraudul ent dust sanpl es.
There's only one way we can cure this problem and |
think that this new systemthat N OSH has conme up with,
this personal dust sanpler, it's the only way to go. The
only way you can accurately get a reading of sonebody's
sanple is for it to be on them eight hours, ten hours.
Every what they're in there.
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It also gives this mner a right to | ook down

and see what kind of dust he's in. And for anybody to
even consi der taking that away fromis unbelievable.
It's beyond ne. We need nore sanpling, especially with
this new personal dust sanpler. You'll have to nake the
conpany conform They're not going to do it on their
own. We've seen that. W' ve seen that too many ti nes.
We need laws that's going to put teeth into this. W
need sonething that ain't gonna kill the Coal m ne Act.

This is a hurried rule. | went back to the
m nes. @Quys asked ne, what's it about? And | said,
well, | really can't tell you. | don't know. | went
through it, and |I've | ooked through it, 1've read through
it. Went through two days of instructions, trying to go
through it. The figures are so conplicated, the fornul as
are so conplicated. No one can make sense out of that.
At | east not the people I work with.

And we're going to ask that you guys renmenber
who's on you all's side. Listen, the conpanies are on
theirself side, you know, and if MSHA don't help us, and
if we don't get involved this -- we didn't choose to
fight. MSHA's our friend. W get enough fights. W
don't have to go looking for them W get enough the way
it is. But | want to ask you all to go back to ever
who's in charge or ever who's made this rule, and this is
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a hasty rule, a hasty deci sion.

It's something that's conplicated that nobody
really understands. Us on the verge of securing this
personal dust sanpler, |I think that we owe it to every
mner in the world, union and nonunion, to wait until we

at | east get this personal dust sanpler ready. Thank

you.
MR. NI CHOLS: Thank you.
(Appl ause.)
MR. NICHOLS: Gary Trout?
MALE VO CE : How about Carl Morris?
MR. NI CHOLS: Okay. You just keep noving them
up here, we'll arrange them any way you want to.

MR. MORRIS: Gentlenen, nmy name is Carl Morris.
| work as a longwall shield operator for Consol energy

in North Central West Virginia. |'mhere today to
protest the enactnent of the proposed dust rules in their
present form

These rules are a step back fromthe coments
and recomendations voiced by the miners during the
public hearings on the 2000 proposed dust rules, and are
contrary to the recomendati ons of the 1996 Federal Dust
Advi sory Committee, and the 1995 NIOSH criteria docunent
on respirable dust. They are also, in my opinion, in
violation of the Federal M ne Safety and Health Act.
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Reduci ng conpliance sanpling and raising the

al l owabl e dust limts will result in an encourage in the
nunmber of mners who will suffer and die from black | ung.
We need continuous dust nmonitoring or, at the very
| east, full shift dust nonitoring. The coal operators
can now mani pul ate the dust sanpling with the eight-hour
shut-off of the sanpling. I'mrequired to work a ten-
hour shift. | begin my shift at 800 a.m, usually reach
the surface around 6 o' clock p. m

On the shifts that the dust sanples are taken, a
conpany safety supervisor supervises the cleaning and
repl acenent of the water sprays on the shear, and takes
pressure readings to make sure that the water spray
systemis in perfect condition. This usually takes an
hour to an hour and a half, and is not done on every
ot her shift when dust sanples are not being taken.

Managenent al so, coincidentally, always seenms to
have to work on the conveyor belts or take the slack out
of the face conveyor chain on these days. W seldom
start mning on a sanpling day but 11 o'clock a.m, as
opposed to our normal start of 9:00 a.m The dust punps
are removed fromthe mners at 3:00 p.m for trip
outside. W, the mners, stay and continue to m ne coal
until we are relieved by the afternoon shift, shortly
after 5:00 p.m We often mne as nmuch coal, or nore,
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after the dust punps are renoved than while we're wearing

t he dust punps.

There is no need to raise the all owabl e anount
of dust or to substitute respiratory devices for
engi neering controls. The technol ogy exists now to not
only nmeet the 2-mlligram standard, but to lower it. The
nmovenment of the shields against the m ne roof generates a
substantial portion of the respirable dust on the
l ongwal | that I work on. The shields that | operate have
a watery spray systemto control this dust, but when a
hose busts, or a fitting | eaks on the water spray system
the water is turned off on that shield instead of
repairing the |eak

Approximately a fourth of the shields on the
face have the water turned off on the spray system This
longwal | is also equipped with a shear initiation system
t hat woul d have the shields advance automatically when
t he shear passes. This system what was your
understanding allow the shield operators |like nyself to
remain on the outby side of the shield and out of the

dust generated by the shields. This systemis not in

use.

The conpany will only do the mnimumto conply
with the dust standards. |[|f the dust standards are nore,
then the conpanies will do nore. But if the dust
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standards are raised, as they would be in the new

proposed rules, they will do less to control the dust.

My father suffered and died from bl ack | ung.
hope that you will take the recommendati ons that you hear
today fromthe mners and the representatives of the
m ners, and incorporate themin revised dust control
rules, so that I and other m ners working today will not
have to suffer the same fate as nmy father and the other
m ners of his generation. Thank you.

MR. NI CHOLS: Thank you.

(Appl ause.)

MR. NI CHOLS: Ckay, Gary Trout?

MR. BAKER: Hell, ny name is Tommy Baker, T-O M
MY B-A-K-E-R. | have worked on the longwall. | have
used the Airstream hel net that you're tal king about. |
wor ked as an electrician on the longwall. It is all but
i npossi ble to use them behind the shields when you've got
work to do behind the shields, replacing pins, anything
like that. It's all but inpossible to use them But I
do agree they do help to sonme extent if you' re at the
head gate or if you're running a head gate shear. [|I'm
not saying it's all bad.

And to answer your question a while ago, Ceorge,
you said, did the conpany want you to wear thenf? Yes,
they did. It was conpany policy at the m nes where |
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worked at. And it was conpany policy, if they seen it

wasn't working for the electrician, so they're going to
have to come up with sonething else, so they go, well,
we'll let you have one of these nuzzles, one of them
smal | nmuzzles that you stick on. So you can i nagi ne what
you' Il lack. You done tail gate in. They pull shear up.
Al the shields is pulling up, and that's what you got
com ng back up. You can't even see.

And as for weight of the things, | think
everybody should have to wear on for 12 hours, because
the shift we worked. And that's all | have to say.

MR. NI CHOLS: Ckay, thanks.

(Appl ause.)

MR. NI CHOLS: They don't want you up here. |1've
been trying to get you up here for a while.

MR. TROUT: M nane is Gary Trout. GA-RY T-R-
OUT. I'ma coalmner. 1've been a coalmner for 30
years, and currently I'ma health and safety
representative for the United M ne Wbrkers of Anerica.
|"d like to begin by saying | appreciate the opportunity
to talk to the panel here today, and to echo ny concerns
about the new proposed rule.

The task before this panel is one of great
i nportance, because this proposed rule, if inplenmented,
will affect the |ife of every coalmner in the United
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States. As | understand it, the proposed rule has

elimnated a nunmber of requirenents contained in part 7
and part 90. Those include the standards on binonthly
conpliance of sanpling MWSs, and designated areas
contained in C.F. R 7207 and C.F. R 7208.

These changes could all ow substantial increases
in the dust levels. W have been told that dust
concentrations in the m ne atnosphere could increase from
2 mlligrams up to 8 milligram This increase is in
direct conflict of the M ne Act under section 202(b),
whi ch states, in pertinent part, "Each operator shal
continuously maintain the average concentration of
respirable dust in the m ne atnosphere during each shift,
to which each mner in the active workings of such m ne
is exposed, at or below 2 mlIligrans of respirable dust
per cubic meter of air."

| ncreasing the respirable dust levels in the
m ne at nosphere by utilizing any means contained in the
proposed rule is a violation of the Mne Act. The Act
clearly requires dust levels to be naintained at the
| owest possible level, and at no tine are they to exceed
2 mlligrams. |In nmy opinion, MSHA has overstepped its
authority by proposing this rule. The |atest statistics
show that in this country, every six hours a person dies
from pneunoconi osis, or as we know it, black lung. |If

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

138
dust | evels increase, this nunber will also increase.

In my opinion, the proposed rule fails to
address the dust problenms in our coal m nes today.
Personal continuous dust nmonitors can address many of
t hese problenms. These devices would allow for continuous
monitoring for all designated areas of the mne. They
woul d provi de data on the dust concentrations mners are
exposed to 24 hours a day, 365 days a year. The
technology is in the final testing phases, as we have
heard here today, and should be permtted to be conpleted
so that an adequate rule can be built around this device.

It anazes ne that in this great country of ours,
we can demand clean air to breathe on the surface, but
forgets those individuals who just happen to be working
underground in the coalmnes. The coalmners of this
nati on are not second-rate citizens. W also demand
clean air to breathe. This can be acconplished by the

use of personal continuous dust nonitors.

In closing, I would ask the panel nmenbers to
remenber this quote fromthe Mne Act. "Congress
decl ares that the first priority and concern of all in

the coal or other mning industry nust be the health and
safety of its nost precious resource, the mner." Thank
you.

MR. NI CHOLS: Thank you.
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(Appl ause.)

MR. NICHOLS: Martin Lane?

MR. LANE: MW nane is Mart Lane. You spell that
M A-R-T Lane, L-A-N-E. | had an opportunity to work in
the mnes prior to the Act for three or four years, and
|"ve worked in the mnes prior to the Act, when you could
hol d up your head up just like that right there, and you
could not see it.

And |'ve seen it progress through the years, to
where there is some quality in there today. And you can
see that over the years. | don't need to take a sanple.

| can drive down the road | go to work to get to the
mnes | work at, and | drive by about 10 small punch m ne
operators, whose people will not be here today because
they don't have a voice. And you can see those people
with the little packheads are conming out in their
automobiles to their faces and their hands. They still
| ook |ike 1965.

That's because of the sanpling. They're not
conplying with it. | saw that cycle go through. Even in
the mnes that | work today, and before the m nes that
even | work at today. Before you left the punp in the
m ne office, you hung it up in the slope as you went in,
or you took it on the section and left it at the intake.

It's not a good system They can just basically
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mani pul ate it any way they want to. It's hard for a

coal mner right here to understand today how we could
rai se these sanples -- or raise the dust |evel, when no
doubt, nyself, I'"'mgoing to |ose part of ny life from
breathing this dust. And there's lots of Part 90 m ners
that I've nmet here today that has Part 90 m ners caught
today from dust.

And to say that it's actually went down, | don't
think there's no statistics out there that really prove
that. | know there was an x-ray given out there, that
you could go to the conpany and take an x-ray, which was

supposed to be private, that was supposed to do sonet hing

with this analyzing, | guess, how much black |ung was
still out there over the past few years.
But just to go out there -- to nme, it's just

blatant. We're just blatantly violating the Act to go
out there and put this rule in. | nean, it's just as if
we have no respect for human life. Wen you went hal fway
around the world to free people who are depressed (sic)
and to have a quality of life, and we sent people to go
out there and free them and get themkilled. But yet,
they want to put coalmners in this situation today.

This is just terrible. And | don't know of any other way
to say it. It's terrible. And that's all I'"mgoing to
say about it. But | would appreciate it if you have any
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influence on this, to be able to get it out of there and

get sanpling to where it's honest sanpling, then I would
appreciate it, and I'm sure everyone else will. And
those mners that | see driving down that road every day
woul d appreciate not having to bl ow breathe that air.

Anot her thing, too. If you think the industry
will police thenselves, the mning industry today
probably dunps hundreds of thousands of gallons of oi
out in the water tank a day. Just that alone. That
ri ght there shows you lack of respect for the environnment
and the people. They're not going to place theirselves
to inprove it. An | thank you.

MR. NI CHOLS: Thank you.

(Appl ause.)

MR. NI CHOLS: Jimmy Jarrell

MR. JARRELL: M nane is Janes Jarrell. That's
J-A-ME-S J-A-R R E-L-L. |[|'ve got working on 25 years as
a coalmner. | worked a little over 11 years
underground, and I'mcurrently at a prep plant. | don't

think that the rules that you're proposing here are for
prep plants. | think this is just for underground m nes,
but 1'm --

MR. NICHOLS: Well, sanpling is. The single
sanple is for surface.

MR. JARRELL: Okay. Well, | represent sone
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underground mners also. |I'mvice president of our |ocal

union. | think we need nore sanples done instead of
less. | think you' re dropping the nunber of sanples that
are going to be done. | don't want to see this. | think
if you listen to the people that have been up here before
me, and the people that have been here this norning, are
all of the same mnd, | believe. There's like, |
figured, a little over 2,000 years experience that was in
this room and all of them are saying the sanme thing,
t hat we need nore, we don't need |ess.

| remenmber | was at the hearings down in
Kentucky in Prestonburg in 2000, and we were sayi ng down
there, everyone was telling you that the operators, if
t hey had the opportunity to use the helnmets instead of
usi ng adequate controls on the dust, that they would go
that route. And | really don't think you believed us
down there, but there was one operator that testified
down there, and one of the things that he brought up was
that he would |ike to see every underground coal m ner
wear that helnet. He validated what every one of us had
said, that one guy. He told you what we had been telling
you, that they want to see us wear those helnets. And we
don't wan to.

There was al so a nonunion mner that testified
down there how things that are done, in his mnd, and he
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told you he was putting his job on the Iine. Now, he

probably didn't have a job when he want back to worKk.
t hought that took a | ot of brass there.

| would like to see full production sanples. |
know I work a 12-hour shift, and I think your sanples

shoul d be set up, if I work a 12-hour shift, to sanple

that 12-hour shift. | think your proposals are in
violation of the Coal Act. | think it will allow
operators to operate in excess of 2 mlligranms. | don't

want to see that.

| think the rules that you're proposing are very
hard to understand, and | think they'lIl be very hard to
enf orce, because | know sonme of the operators that |'ve
had to deal with, if there was any kind of anbi guous
| anguage in it, they could do whatever they wanted to,
basically. If it's not plain and sinmple and bl ack and
white, | don't have it. And if you can't nake it |ike
that, you're not doing sonething for ne. That's all I've
got .

MR. NI CHOLS: Okay. Thank you.

(Appl ause.)

MR. NICHOLS: JimLanmont. |Is Jimhere? Oh,
here he is.

MR. LAMONT: Good afternoon. After speaking on
Tuesday in Washi ngton, PA, | have just a few things |
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would like to add to ny testinony there. The proposed

rul es have elimnated a nunber of requirenments contained
in parts 70 and 90. Those include the standards on

bi mont hly conpliance sanpling of MMJs, and desi gnat ed
areas contained in 70207 and 70208, and bi nont hly
sanpling of part 90 m ners contained in 9208.

That sanpling will be conducted through Agency
policy, which is subject to change wi thout regulatory
review, as MSHA did recently. MSHA reduced, through
policy, conpliance dust sanpling fromsix tinmes a year to
four times a year, and treating those as nonconpli ance
target sanples. That was nentioned on Tuesday. What is
our guarantee you will not reduce this even further in
the future to say, two tines per year?

The proposal s nake a nunmber of other changes
whi ch would alter the allowable dust levels up to 8
mlligrams and even nore for conpliance purposes. An
exanpl e of policy changes, to add to the confusion, would
be in 7202(b), which states, "Sanpling devices nust be
calibrated.”™ Not "approved sanpling devices," as does in
the existing 7204(b), but "sanpling devices nust be
calibrated at a flowrate of 2 liters per mnute, or at a
different flow rate as prescribed by the Secretary of
Heal th and Human Services for the particul ar device
before they are put into service, and thereafter, at
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intervals proscribed by the manufacturer.”

Proposed 7202(b) does not address the
cal i brating being done at intervals not to exceed 200
hours of operating time thereafter that is already in the
204(b) and MSHA policy. It refers to tine intervals
proscri bed by the manufacturer. Gentlenen, which one is
it? What procedure is to be foll owed?

In the past two years, MSHA has nade a nunber of
maj or policy changes affecting the respirabl e dust
program Changes that elim nate standards, changes that
adversely affect and dim nish the protection of mners in
this country. In Decenber 2001, MSHA announced that they
wi t hdrawn action on two key rules. One standard was on
continuous dust nmonitors to be used in underground
coal mnes. The second was a standard requiring
respirable dust levels to be lowered in the nation's
m nes.

Despite Agency prom ses to beef up MSHA dust
sanpling inspections, in 2002 MSHA nade changes in the
sanpling policy, cutting MSHA conpliance sanpling from
six shifts a year to four. Wth the new Agency policy
al so comes a new enforcenent schene.

To add insult to injury, the Agency recently
proposed the new belt air ventilation rule. This rule
all ows an operator to have an unlimted velocity of air
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in the belt entry. Air that will be used to ventil ate

the face. Air that will be sending dust al ong the belt
line into the lungs of workers at the face. Air that,
under the current rule, should not have in excess of 2
mlligrams of dust, as proscribed by |Iaw, but now, under
t he proposed rule would be allowed to have in excess of 8
mlligrams, with higher velocities of air, in particular
in the belt, comes nore dust. Dust going to the face.

Wth that, I'd just like to make one ot her
statenment. Last year there was several incidents. One
in particular gained nationwi de attention, and that was
the Que Creek incident. A lot of work was put in that.
There was Conmm ssions forned. There was investigations.

Ongoi ng. Again, there was other inundations that
happened. You had Jim Walters that took the |ives of 13
mners. And with that, it took upwards of a year to have
a report on that. Que Creek, still nothing cone out on
t hat .

And with these reports, usually there's rules or
sonething to be pronulgated to protect our mners in this
country. There are going on for sone period of tine.

Now, all of a sudden, we're getting rules thrown at us.
We get this dust rule thrown at us, which, in our

opinion, is going to hurt mners, and |I'm confused on how
this whol e thing works.
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| nmean, we had incidents where m ners were

killed. Where 18 mners were alnost killed. | don't see
the urgency into protecting mners in this country from
the incidents that happened there, where | see sonething
here that's being railroaded to us that's going to be
worse. That's just totally confusing, and | have trouble
understanding that. That's all | have to say

MR. NI CHOLS: Thanks.

(Appl ause.)

MR. NI CHOLS: Russell Thonpson?

MR. THOWPSON: Hello, ny nane's Russel
Thonpson. R-U-S-S-E-L-L T-H-OMP-S-O N Tal ki ng about
testimony, and I'mnot going to try to be long, but it
shoul d be honest, and it should be from sonebody that has
experience. We have a lot of things in comopn. W put
our pants on the sane way every day, nme and you bot h.
But we don't breathe the same air all the tine.

Bei ng an underground m ner for 22 and three-

quarter years, |'ve seen a lot of progress in the mning
i ndustry. 1've seen a |ot of progress with MSHA and the
different departnents. |'ve been on wal k-arounds. For

17 years |1've been a mne health and safety comm tteenan
| took the job because, when | started in the coal m nes

as a shuttle car operator, you had to bounce off the rim

till you finally hit what they called the biner. And
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then he'd try to lug you and you'd just run your chain

and you didn't know how nuch you had on there, because
you couldn't see.

It has changed quite considerably throughout the
years, but what nmade ne change ny m nd and get into the
health and safety part of it was because | saw when they
started on the dust sanples, it made such an increase in
the air, and everything was so different. | could see,
finally. And | could breathe better.

As a young man, | didn't think nmuch about it,
because ny breathing was real good. But throughout the
time now, | wake up in the mddle of the night, and |I've
got to get up on all fours and try to struggle to breathe
fromthe dust that | neglected years ago to try to take
care of.

But my point is, we have a technol ogy today. |If
| was very intelligent, | would probably be up there on
the panel, and I wouldn't be inside the coalmne to begin
with, but the thing about it is, | represent nen,
coal Mmners that are in there every day breathing this
dust, and they rely on ne to stand up for them And I
have tried to do ny best to stand up for them | have
wal ked with MSHA's i nspectors, and | have been up to the
M ne Acadeny many years. And | heard Davitt MAteer nmake
a statenent a couple of years ago saying, our goal is to
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get black lung out of the coal mnes. Well, that's been

our goal for years.

And now | see the technology to do this, and
it's in the personal sanpler thing. And that was one of
my suggestions years ago, that until you got something to

nmoni tor the coal m ner personally, every single day, then

you can forget about it. The Airstream helnets. It
sounds |ike a good solution. But like |I said, coal mners
-- and | work on a continuous mne section -- we rely on

sight and sound. You can't tell nme that you can put
sonet hing on ny head that's going to continue to have a
fan back here.

And we had tried it. At one of our mnes we did
try it, but it didn't take long to find out that you
can't hear, your sight is obstructed fromthe dust that
collects on this, because coal m ners, we're not the
cl eanest people, we're going to handl e dark grease and
we're going to wipe them And you can't see, first thing
you know, well, they break that seal, they're going to
take that thing off, because they're going to say, hey,
when that top goes to working, |I want to be able to hear,
and | want to be able to see.

| don't care what them people and | awnakers say,
they're not the ones is here doing nmy job. They're not
the ones. This is nmy life. And | made it ny goal years
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ago that I'"'mgoing to work, Lord willing, 30 years, if

that's what it takes, or 40, but | want to do it the safe
and heal thiest way that | can do it.

And fromtalking to many men that have wore the
Airstream helnets, and they tell nme how they're
restricted fromtheir air and their hearing, and all
this, and they can take -- and they're going to jama
sock in there to get that filter out of there so they can
breathe some, so it's not feeling like they're
suffocating. And fromthe tine we started wearing these
sel frescuers, and you got all this other apparatus, and
you want to put a helnet on nme. And it's true, | heard
sonebody say earlier today, it's like wal king on the noon
or sonmething. You look |ike a man on the noon. You
don't need to be restricted.

| worked high coal, and I now work in the nmedi um
coal, and sonetinmes it's low. And you need to be able to
see, you need to be able to hear, you need to be able to
nove around, not be restricted. But you also -- it has
been proven that -- Davitt MAteer nmade a statenent. He
said, in ny office |l get these reports. M man cones
back and he say, well, this sampling is 1.7, but | don't
under st and how cone so nmany nen are going to the
hospital, getting these x-rays, and they're dying from
bl ack lung. There's sonething wong. And there is
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sonething wwong. And it's a fact. And job security and

al |

The coal conpani es, when you allow themto do
t he dust sanpling, conmopn sense wise, they're going to
take that little sanpler and they're going to hang it
over there in the intake. They're going to keep it out
of that dust. Now you say, well, why ain't the nmen snmart
enough? [It's not that they're not smart enough and they
don't know what's going on. They are job secured, for
one thing. That's the biggest reason. Because what they
hear is, you're going to shut this place down. |f they
cone in here and we can't be in conpliance, they' re going
to shut us down, or we're going to have to pay out al
this extra nmoney. And the bottomline is noney.

And 1'd like to say that my life is worth nore
than all the noney out there, and all the nmen | work with
is worth nore than noney. And if it's technol ogy, |
mean, it has surprised ne that we haven't noved further
in technology in the 22 years that |'ve worked in the
coal mnes, alnost 23 years. And to see sonething |ike
this personal dust sanpler, it nakes ne feel good to know
that if 1'"mon a section that each and every one of them
make, we can just push a button and we can see what we're
bei ng exposed to, and we can shut it down, or say, hey,
we're going to hang sone nore curtain, take some curtain
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down, we're going to have to clean some scrubbers, put

sone nore water sprays, clean them out, or whatever it
takes, let's get sone nore air up here.

Because you can't always see that dust. W know
that. But when you break a seal on a hel nmet or
sonet hing, you're going to breathing that stuff right in
there. And you're going to increase that? You can't
see. When the dust is increased, you cannot visibly see
t hat machi ne that you' re going to be going up to | oad
behind. They' re so wide, and the places get so narrow
anynore, and the machinery gets bigger. You're going to
take bigger risk of running on top of somebody. And I
just don't want this personally.

' ve al ways backed MSHA when it conme, as a wal k-
around, take ny notes, and I do ny best to help MSHA in
any way that | can, what time they are there. And
they'll tell you that they know, when they conme, that
they're going to be -- the faces will probably be flush.

They're going to start over here. They're going to run.
And they're going to be in the clean air all day |ong,
what tinme they're there. | nean, you know, it's no
secret. Everybody knows that. Then when they | eave,
it's up to the nmen, but if we had a sanpler on our side
where we can have a readout at the end of the day, |
mean, that sounds unbelievable to know that this kind of
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technol ogy can go straight back in to MSHA, and they can

see if Davitt wants to see, or whoever, they can see the
true facts of after, when they're not there, what goes
on. That's all | have to say.

MR. NI CHOLS: Thanks a |ot.

MALE VO CE: Anen.

(Appl ause.)

MR. NI CHOLS: The court reporter's in dire
straights over here, so we'll take a five-m nute break.

MR. THAXTON: The next speaker is Joe Carter.

MR. CARTER: Thank you. 1Is this on?

MR. THAXTON: Yes. You have to talk real close
to it.

MR. CARTER: Ckay. Thank you and wel cone to
District 17. M nane is Joe Carter. |'mthe president
of Unit W8, District 17.

MR. THAXTON: Coul d you spell your |ast name for
the court reporter, please?

MR. CARTER: Carter, CA-R-T-E-R 1've had the
privilege of representing coal mners for many years now.
| worked underground in a coal mne for a | ot of years,
and |'ve witnessed the plight of mners and the advances

t hat we have made. Those advances have cone at an
extrenmely high price. And living in West Virginia, |
understand the significance of the Federal Coal M ne
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Saf ety and Health Act of 1969.

Many people see the creation of the act as a
result of a disaster that occurred in Farm ngton, West
Virginia, in 1968. Today, we may all agree that that was
the catalyst for this landmark | egi slation. However, the
reason for the nation's health and safety laws in the
m ning industry are rooted in the bloody and horrific
hi story of the m ning industry.

Literally hundreds of thousands of m ners have
| ost their lives since the turn of the century. These
men and wonmen were killed in mning accidents that were
i medi ate and severe. We have all seen their stories in
the news. They are the foundation of the 1969 act. But
those are not the group of mners that we're here to
di scuss today. Those m ners deserve our admration, and
their famlies our support and synpathy.

There is, however, another group that created
the framework for the act. GCenerally speaking, they die
a horrific and painful death in the quiet of their honmes
or in the hospitals or nursing homes. These niners are
out of the eye of the public and literally suffocate as a
result of Black Lung. They were sacrificed by their
enpl oyer for the sake of higher production. And until
m ners demanded better, they were ignored by their
governnment for the sake of business interests.
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No operator gave us better health and safety

conditions, nor did a governnment agency give us decreased
dust levels in the mnes. Mners and those in attendance
who have wi tnessed our brothers and sisters gasp with
their last breath demanded it. They fought for it, and
many of them have died for it. I'mhere to tell you as a
m ner and president of District 17 that no one, no
operator or this agency, is going to take these
protections from us.

| will explain some of nmy specific problens with
t he proposed rules, but it is inportant for everyone to
under st and where this dialog begins. The dust rules are
a slap in the face of mners. It would outrageously
reverse many inprovenents for controlling dust and ignore
testimony of m ners and representatives across the
country. W're not going to permt any reduction in the
dust standards. And pl ease understand what |'m sayi ng.
We're not tal king about what is believed that we are
entitled to, but what we know that our rights as mners
are.

No one is going to sell away our right to a safe
work environment. And that's what the act says. The act
says that the mners would have a safe work environnent.

That was why it was offered. That is why it was brought
about, was to give mners better health in safety.
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The 1969 act called for a reduction in

respirable dust of 2 mlligrans per cubic nmeter. Your
proposed rule ignores that standard and all ows dust
levels in the air that mners will be working in to
increase as nuch as 8 mlligrams per cubic nmeter. What
is worse is that this has been done in such a way that a
casual reader of this proposal would never know it. |
mysel f have | ooked at -- | have | ooked at the proposal,
and it states 2 mlligrans per cubic meter of dust.

Your decision to allow powered air purifying
respirators and introduce protection factors is a cruel
met hod to increase dust levels in the mne. The mne
workers will not tolerate this increase, nor will we
tolerate this deception. Mners have demanded that the
agency take over the dust sanpling program and increase
t he nunmber of sanples taken each year. Your proposal to
all ow the operators to verify their own dust plan and
have reduced sanpling, in sone cases by 90 percent, is
j ust unconsci onabl e.

Gentlenmen, mners in District 17 and across this
country are losing faith in your ability and desire to
protect them They' ve seen reductions in enforcenent.
They' ve seen a |ack of caring. But this rule, they see a
far uglier side of the mne -- of managenent. They see
an agency who understands that at today's dust |evels,
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1,600 mners will die this year from Bl ack Lung. But do

they care? They see you as willing to increase dust
| evel s fourfold for the sake of production and at their
expense.

Your proposal cannot be allowed to becone | aw.
You may be willing to roll the dice on the lives of these
mners, but I"'mnot. We will fight to defeat this rule,
and we will continue to oppose such call ous proposals.
It's time that we listen to mners in this country, the
men and wonen who know best, and wite a rule that offers
the protection that they deserve.

And also, | would like to point to the fact that
t he advisory commttee that was formed, in their report
-- this proposal seens to go against many of their
suggestions and their recomrendations to this agency.

And you know, as a parting thought, 1'd just like to say
that West Virginia worker's conpensation -- and | know
that's not a concern to you, but it's in a terrible
condition at this time by all reports, and howit's
financially strapped.

Do you know if you increase the dust levels in
the mne by fourfold, there is another thing that is
going to make a terrible inmpact up on worker's conp in
the state of West Virginia, on down the road. It may not
be i medi ate, but as these m ners are exposed to nore
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dust, they're going to have nore breathing inpairnment

problens. And West Virginia worker's conp is going to
reap that problem

You know, something that | would |like to ask you
all to consider is that these mners, they just want to
work and make a living. Since 1969, which is about 34
years, it has been 2 mlligrams. Everything that is
reported suggests that they're still contracting
pneunoconi osis. They're still breathing enough
respirable dust that is causing inpairnment to their
lungs. And if anybody di sagrees with that, you know,
feel free to say so. But that's what that I'mtold, and
that's what | read.

But yet, through this rule and this new
proposal, there stands a chance that you'll increase the
dust levels instead of continuous nonitoring, as they
have devel oped the systemthat the gentl eman denonstrated
to us this nmorning that they could nonitor continuously
and use those to make sure that the dust |evels that the
m ners work in are in conpliance. And | just believe
this rule is unreasonable. | believe that it needs to be
taken back and rewitten, and that you need to recognize
the framework of the 1969 Coal M ne Health and Safety
Act .

And | thank you all for being here in
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Charl eston, and thank you for this opportunity to nake

comments at this hearing.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Roger Sl ayton.

MR. SLAYTON: Yes. M nane is Roger Slayton.
|"ve been in the coal mnes for approxi mtely 30 years.
|" ve worked about under any conditions that a coal m ner
can work under. And | am against this rule change
because it may allow the dust |level to be increased in
the coal mne, thus creating the potential for dust
expl osi on, which is the nost violent type of explosion
that you could have. And increasing the dust |evel would
al so increase the nunber of mners and famlies of mners
who woul d suffer from breathing the dust.

You know, we've heard a | ot about coal m ners
down with the Black Lung today. But what about the
fam |l ies of those coal mners? | watched ny father die,
by God, from breathing coal dust. Wen he went to the
hospital and they suctioned himout, you ve got to reach
in there and pull it up with your fingers. | don't want
that for no nore coal mners in this state or this
country. | don't want no man to have to go through wth
wat ching their father lay there and die like that. And
to let a coal conmpany devel op their own dust plan --
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they' |l never be out of conpliance, no way.

What we need is a continuous dust nonitoring
systemto where each individual knows what he's in and
knows what he has to do to get out of there. If we drop
the ventilation, the water -- a coal mner is smart
enough to where he knows when he is in too nmuch dust.
He'll get out of it. And he'll shut that section down
until it's fixed, if he knows it. But he has got to have
sonething to stand on. You can't wait six nmonths for
that inspector to get there to tell you you' re out of
conpliance. You've got to file a conplaint to get them
out if you feel like you're in too nmuch dust.

We need sonething that will continuously nonitor
t hat dust, and where we've got sonmething that we can
i mmedi ately get hold of the federal government or whoever
we need to get hold of to get the situation taken care
of. And that's basically all I've got to say.

MR. NI CHOLS: Thank you very much.

(Appl ause)

MR. NI CHOLS: Now Dennis O Dell

MR. O DELL: Good afternoon. M nanme is Dennis
ODell, DE-N-N-1-S, O apostrophe, capital D-E-L-L. |I'm
an international health and safety representative for the
United M ne Workers, and | conme before you today, as |
did in Washi ngton, PA, a couple of days ago, to speak to
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you on this rule.

MR. NICHOLS: Hold on a mnute. W' re doing the
best we can with this mke. But you guys in the back,
cone on up here close to the front so you can hear this.

We have to kind of stay close to the m ke.

MR. O DELL: |Is that better? Better or worse?

MR. NICHOLS: | hear you good. It's the guys in
t he back that keep raising their hands.

MR. O DELL: Ckay. Today | conme before you as a
representative of the mners. | would like to thank this
commttee for the opportunity to speak on what | believe
may be one of the single inportant issues today and for
the future that deal with mners all across this nation.

Tuesday, in Washington, PA s testinony, | had
spoke to you on sone technical aspects. Today |I'd |ike
to speak to you on a different level. W as mners have
a lot of stake in this. W, neaning mners who are under
the jurisdiction of the Departnent of Labor of M ne,
Safety, and Health Adm nistration, have al ways been very
grateful for the protection that your agency has had to
offer us in the past. By far, we know that we are
bl essed with what is know t hroughout the world as
probably sone of the safest coal mnes to work in. And a
| ot of this should be, and is credited, to you and your
agencies, as well as the inspectors from your agencies,
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who are on the ground every day trying to enforce the

code known as 30 CFR

Wth saying that, it also needs to be pointed
out to all of us that sonehow we've m ssed a part of that
that we were mandated to do. And when | say we, | speak
of everybody in this room W' ve mssed a part of the
act sonmehow, when the agency is failing to protect the
health of the mners. W've gotten pretty good on the
safety end, but we failed on the health of the m ners.

M ners today are still dying not just fromroof
falls, fires, explosions, and other nmine-rel ated
injuries, but mners are still dying today of health-
related illnesses such as Black Lung. | truly believe
that as |1've talked to sone of the gentlenen on this
panel before nme that sonehow you've tried to fix this
problem  Sonehow you believe that nmaybe there are sonme
things in this proposed rule that try to address that.

But unfortunately, in |looking at the rule as a
whole, it has failed and fell short in getting done in
what you've attenpted to do. This proposal, as you've
heard today by many who have testified before ne, is
considered to be conplicated and considered to have fell
short of that mark that we have all tried to achieve.
Many people, for exanple, of the mners, |awers,
representatives, and the general public are really not
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sure what this rule says, proposed rul e says.

To further conplicate the issue, there was a
limted time to digest and try to understand exactly what
was being said in this proposed rule. One of the biggest
single questions that 1've heard is what is actually in a
rule and what is in the preanble. What is enforceable
and what is not? The preanble addresses a |ot of things,
but as we're all aware, inspectors, the very guys on the
ground trying to enforce these | aws, cannot enforce or
cite a preanble. Judges will rule against that, and they
will continue to say that if it was inplied and it was
intended to be law, then it should have been listed in
| aw, not a preanbl e.

Taking us a back a little bit, if anybody can

remenber what happened with the new ventilation regs that

we went through -- and we got this nice little blue Q%A
book, question and answer book. It was given out to
everybody when we were going through this process. It

ended up being nothing nore than a nice piece of bathroom
reading material, basically. That's all it became worth
because it couldn't be used for anything el se.

Does anybody in here ever renenber seeing a
citation used quoting the blue Q&A book or preanble in a
body of a citation when a conpany violated this plan? |
think if you | ook back, you'll find the answer to that
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guestion is no. That's not only what | fear -- | know
wi Il happen with the same thing with this new proposed
dust rul e.

Anot her thing that we need to ook at is how to
fix the exposure limts. Looking back, we went from a
m ndset of tossing around a 1 mlligram standard about
four years ago to now giving up a mandated 2 mlligram
st andard, as guaranteed by the act, and possibly allow ng
a standard that will allow dust exposures to go to 8 or 9
mlligram standard.

We asked for sanples to be taken for entire
shifts at the 2 mlligram standard, and you gave us an
entire shift sanple with a 2.3 mlIligramstandard with a
| ot of other factors included in that, cal cul ated by sone
mat hemat i ci an or sonmebody.

Also, the flexibility of the operator hasn't
been fixed. When they're allowed to go in excess of 115
percent of the quantity specified in the plan, they're
all owed to exceed the production |levels as specified in
the plan by 32 percent. | think if |I read it right, it's
not until 33 percent of the production shifts exceed that
triggers a new plan verification, and that's up to the
di scretion of the MSHA district manager. And | still
don't understand where the gains for the worker
protection are in this.
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Once an operator submts his plan to the

district manager -- it's another point that 1'd like to
bring out today. The district will give the operator
what is called a provisional plan approval to operate
under until such time that the MSHA inspector can cone to
the m ne and make the sanples. W have nunerous pl ans
out there. At one point, | heard 700-plus plans -- it
may be nore than that -- that is going to have to go

t hrough this process. So it's going to be awhile before
they can get to the mnes to check these.

Then the operator will call the agency and tell
themthe day and the time that they want themto be on
the property to watch the sanple, which to ne is prior
notification, no matter how you |l ook at it or who calls
who. Why? |If our field offices have all this collection
of data on a mne at their districts, and they have a | ot
of history of data collected, based on past history of
dust sanpl es, inspections, and the district manager feels
confortable giving a provisional plan approval based on
this, by telephone or e-mail or whatever -- you get the
picture -- and it's okay to operate under this plan until
MSHA can cone to watch the verification sanple being
t aken place, then why does notification have to take
pl ace?

|'ve been told on one side that this is the best
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thing since the creation of sliced bread, yet we don't

feel confortable enough to go to a m ne unannounced w th
the very thing that we've al ready approved via fax or e-
mai | or tel ephone.

| don't know what the problem would be because
guess what? On the date of the verification sanpling, if
| read this right, and the operator doesn't have in place
what he subm tted under that plan, it's no big deal
because, nunber one, he can adjust his paranmeters at that
time to cone into conpliance with his plan; or two, he
can make no adj ustnents.

In other words, whatever it takes for the
operator to conply on that date he is going to be all owed
to do. And it still doesn't matter because there is no
incentive for themto do that because MSHA is not even
going to cite the operator at that point. MSHA is just
going to let themto try to do it over and over again
until they get it right. This type of |oose enforcenment
is not going to scare M. Profit Coal Conpany.

Sone of the things that we' ve addressed, too,
was all the mners activities that the advisory committee
had addressed. The mners' participation in the interim
of the operator dust sanpling program-- this should be
encouraged to provide assurances that a credi ble and
effective dust sanpling programis in place. And to sone
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extent, it has been addressed. M ners designated as

representing the mners should be afforded the
opportunity to participate in all aspects of dust
sanpling for conpliance at the m ne w thout |oss of pay,
as provided by the section 103(f) phrase in the Federal
M ne Act. And | understand this was addressed.

M ners' reps should also have the right to
participate in dust sanpling activities that would be
carried out by the operator for verification of dust
control plans with no |l oss of pay. This hasn't been.

As a representative of the mners, | have been
asked to conme before you today, as well as nme having a

personal interest in this, to fix some of the problens

that | and many other mners have raised before you.
Show us where these will be guaranteed, black and white
fixes.

| haven't heard this argunent cone up yet, but
|"msure it's going to appear at one tinme or another. So
bei ng around as long as | have, |'ve just got it in ny
gut that it is going to pop up, so I'll throw it out
there nyself for the sake of argunent. That argunent
will be -- or | anticipate an argunent that the agency
will say that we won't mandate a rule to force conpanies
to use sonething if it isn't economcally feasible to do
so.
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And | got this inpression that the agency may

feel that a PDMin their m nds nay not be econonmically
feasible to force the conpanies to use. That sonewhat
doesn't hold water when we have a rule that mandates
airstreamelenments at a certain |level after al

engi neering controls have been exhausted. That could be
argued that this isn't economcally feasible as well.

The conpanies for a long time have argued that
the unions aren't econom cally feasible. They argue that
MSHA is not economcally feasible. They try to do away
with you. They try to do away with us. And they're
going to argue that some of these other things aren't
econom cal |y feasible.

| wonder what the real difference is in the cost
of a PDM versus airstreamelenents. The initial reaction
is the PDMis probably nore costly. But | think we need
to |l ook at that on a longer termand a broader scope.
airstreans are sinple hel mets, supposedly. There will be
an additional cost because it's sonething that the m ne
operators don't have on a lot of their properties to this
day. So they have a cost of a helnmet that has chargers
and filters, as well as whatever maintenance and cost it
is to provide initially.

On the other hand, mners need cap lights to see
underground. PDMs have cap lights attached to them So
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this is a way to offset that cost as well. But you have

to | ook at what would be, in my opinion and in the
public's opinion, and should be in everybody's opinion,
the | argest econom c cost of this rule, of PDMs versus
airstreans with an 8 mlligram standard, and that is the
econom ¢ inpact of what it's going to be on society with
the | oss of many, many mners' |ives by either sickness
and/ or death of Black Lung, and additional mne fires and
expl osi ons.

The argunent of airstreanms used earlier on,
whi ch | heard today, about having the option to either
put airstream helnets on a m ner or take that m ner out
of that dusty environnment and putting himin a | ess dusty
environment is also |udicrous.

Nurmber one, it still allows for a nore dusty
wor k environment. And nunber two, the conpanies won't
nmove mners fromone work place to another. It just
won't happen. Just like this rule, the noving of mners
out of a dusty area to a |ess dusty environnment is
unrealistic. The only true way to fix this whole ness is
for us all to get back to the basics, sinplify, sinplify
things by foll ow ng what was mandated by the '69 and the

' 77 Coal Act.
We need to go back to enforcing a 2.0 mlligram
standard at an eight hour period, less mlligrans for
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| onger work shifts, not nore. W need to sanple work

areas. We need to sanple occupations. W need to | ower
dust, |ower dust, |lower dust. W need to enforce the
| aw, enforce the |law, enforce the law. W need to go
back to protecting the health of the m ners, not the
pocket books of the operators.

| intend in the hearing in Colorado to |ay out
what | believe should be inplenmented in a plan

verification process and what should be used. But with

ot her m ners who need to speak today, | understand that
time is short. If | were you guys sitting at that panel
today, |1'd be pissed off. 1'd be so pissed off, |I'd want

to chew nails. You ve had to listen to several mners in
Pennsyl vania. You' ve had to listen to several mners
here in Charl eston today. As we sat here today, we had

t housands of mners in front of the state capital
protesting this rule.

That shoul d show you as a panel that sonmebody
has m si nfornmed you on what should be done. One operator
spoke in Pennsylvania. | don't even know if we have any
operators here today. That tells nme they think this rule
is in the bag, and they think it's great. That shoul d
make everybody question where we're going and what is
goi ng on.

In closing, I wonder what has caused us to
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beconme calloused to mners. And | don't say this to be

di srespectful. But sonmetinmes we beconme calloused to
m ners' please. | often wonder if anybody really |istens
to what m ners are asking of this agency.

When MSHA was in trouble with the Cass Ballinger
bill, and he was wanting to elimnate you guys, we
listened. We knew how inportant it was to make every
attenmpt that we could and to do whatever was necessary to
save this agency. All we ask is that you listen and do
what is right to save us by protecting our health and
safety rights, not elimnate or reduce the standard.

When rul e changes take place, they often need to
be equal to -- or they should be equal to or greater
t han, not |ess than, the existing rules. And by far,
this is less than what the act has mandated by Congress.

Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Lonnie Alsbrook.

MR. ALSBROOK: Good evening. M nanme is Lonnie
Al sbrook, L-O-N-N-1-E, A-L-SB-ROOK | know how we
felt on 9/11, and | hope you all felt the same way when
you all was attacked and had fear. Well, that's the way
we feel now Wth this that's com ng up, you all are
setting us up on a tinme bonmb in the mnes. | nean every
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mnes in the areas where we had fires, and all you al

are setting us up on is there. And I don't know if any
of you all have ever worked in the coal mnes. |It's
obvi ous you all haven't.

Do any of you have m ni ng experience? And |
think you all need to look in the mrror at yourself
before you all okay this and tell them hey, it's our
lives you all are dealing with. This is just not on
paper. It's us, period. And you all need to take this
back to them and say, hey, this is not right because,
really, this is terrorist. | nmean, ny goodness. You al
need to wake up and realize what you're doing to us
because it is our lives that you all are dealing wth.
And |'ve got kids, and |I've got famly, too. How would
you like it if we would threaten you all? Because that's
what you all are doing to us.

Al right. And on the space helnets -- we tried
themin our mnes. They do not work. They' re top-heavy.

We have neck injuries over them People hurt their
backs by jamm ng their heads in the top. The conpany did
not take care of the space helnmets. W had to use the
sane hel nets the other people did. Everybody started
getting sick, |like one person have a cold, they'd just
throwit in a rack, and when you went up there on the
| awn mow, they say, there it is, you use it, and you had

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

173
to use it.

And none of themmaintain this stuff. And you
all really knowit, if you know it deep down, if you'll
be truthful with yourself. Because they will not do it.

They just throw themin a rack. Dust got on them
There was no cl eaning done on it. You had to take your
own filters inif you wanted a filter for it. And there
is not going to be no rules to make them do it because
there ain't going to be nobody there to check them And
who are we going to call, the people that wote the | aw?

Well, you know they ain't going to settle.

So where do we stand as miners? W' re going
back in the stone age, and you' re doing conpletely away
with the act. That's what you all are wanting to do with
our rights. Well, we're not going to give themup. |['1]I
tell you that right now W' Il fight to the very end.
Thank you.

(Appl ause)

MR. NI CHOLS: Thank you. Next, Dennis Bail ey.

MR. BAILEY: Dennis Bailey, D-E-N-N-1-S,
B-A-1-L-E-Y. I'min nmy 29th year of mning, District 17,
Wom ng County. | worked considerably |ongwall
experience, construction, and continuous m ne of
sections. |1've basically been all throughout the m nes
in my career. And as of July this past, |'mnow a part
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90 m ner, which is not good news for nme to hear.

Septenber 2nd is when ny sanpling began, ny
personal sanpling. 1'd like to share three out of four
of nmy personal sanples. This is my own experience. This
is nmy reasons for consistent sanpling.

The very first tinme | was ordered to put on a
dust punp, | was ordered to paint a mne office with ny
dust punp on for eight hours. That was a slap in ny
face. That was an insult to my intelligence and to this
whol e system Upon protesting, 10 mnutes into the
shift, a federal m ne inspector came around the corner of
the mne office. O course, | sumoned him | told him
what was going on. He got the m ne foreman and asked the
m ne foreman to conme to talk, the three of us.

He asked the mne foreman if | was ordered to
paint this mne office, which |I've never been asked to do
before in nmy career. He said, yes, he will. He says,
and you asked himto wear this dust punp while painting a
m ne office. He said, yes, | did. He said, are you
going to order this man to paint mne offices the rest of
his career while he is at this coal m ne? He said, no,
just today. He said, you take it off, or you'll get a
citation. That was ny first experience with dust
sanpling. And we all know that woul dn't have been a true
sanpl e or a good sanple.
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My second experience with sanples -- and like I
say, this is just since this past Septenber. | was told
to operator a ramcar, hauling coal, in dust. | operated
this ramcar. Monday norning, | was told to get ny dust
punp. They wanted to sanple ne as | did this. | didn't

get the dust punp. They didn't have it avail abl e.

Tuesday norning, the same thing. | ran a ram
car, hauling coal. No dust punp was available. And the
sane thing Wednesday. Three days in a row, | was ordered

to run a ramcar, substituting for a man who was off.

The fourth day, Thursday, | was given ny dust punp, and
they said | didn't have to run a ram car that day. | was
told to check punps, water punps, out by in good, fresh
air.

Those are bad experiences. Those are not true,
and those are not fair sanples. And anything you're
basi ng your determ nations upon should be true and fair.

And that's why a consistent sanpling is really needed.
There is no use you basing decisions on untrue sanpl es.
And |'ve heard these stories fromother mners, but this
is my personal experience. And this is not old and hard
to forget. It's just since Septenber.

The third time, | wore a dust punmp until 3:10,
3:15 p.m, from8 o' clock that norning. They took ny
sanples fromne, took it outside, and ordered ne to go
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deface in a dusty atnosphere. | respectfully protested.
| didn't have to go. Had I |istened and obeyed the
order, | would have gone into the dust after my sanple

was outside. That's another reason for consistent
sanpling. You and we have been duped by conpani es that
are sending in false informati on, and you can't base a
true and cl ear decision on sonmething that is false. And
"' m sure many nen here can testify to that al so.

We now have technol ogy avail able to sanple
consistently, and I'"mliving proof that we need it. And
based on ny testinony, that's why |I feel strongly that we
need this technology put into effect. If we can solve
the problens of NASA, we can bring noon rockets back, we
can do this to our mners and with our mners. The

technology is there. The education is there.

Also, I'ma 10-year menber of the fire brigade
in my rescue teamwhere | work. 1've now retired. M
health is failing, and I don't feel like I'"'ma

contributing party anynore. But |I've seen and | know the
probl ens and the dangers of mne fires, and | understand
an el evated dust level is elevating the risk. That's
another reason |I'd like to see the dust kept where it's
at, lowered, not raised.

|"ma one-year veteran of safety wal karound with
m ne inspectors, and I wi sh you could be with ne and see
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the things that | see firsthand. | would like to bring
what |'m saying to your |level so we can neet and talk on
| evel ground, eye to eye. | understand clearly that your

deci sions are made on things that you're really not aware
of. And things are a |lot worse than you could ever
i magi ne.

As a former ambul ance driver -- ny next-door
nei ghbor died of Black Lung. | was 18 years old. | had
to pick himup. It wasn't a good trip. It wasn't a good
thing. Also, while |I worked for this conpany -- | worked
for the funeral home. | was an apprentice enbal mer. |
wi t nessed personally an autopsy of a Black Lung victim
It's not a pretty site.

Al'l these things are |eading to nore of these
victins, and we don't need that. As a fire departnment
menber of my home town, our snoke nmask protects us from
snoke. But we can be bl own out of the building by
backdrafts. Same thing with an airstream helnet. Even
if they did work and keep us out of dust levels, it's not
what keeps nme bl owing out of a coal mne. Dust |evels
rai sed could present this opportunity and this
possibility.

So it's a bad choice, to go out slowly with dust
or be blown out quickly. But I really feel, as a fire
department menber and a former mner rescue and fire
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bri gade menber that we are endangering our coal m ners,

not just protecting them from dust, but we're raising a
dust level where there is possibility of explosion.
This is a clear violation of the Mne Safety and

Heal t h Act. We know that. W' ve di scussed that severa

times. It's really too late for ne. |'ve been decl ared
a part 90 mner. It's my goal, as two and a half nore
years in nmy career, to, if I could, elimnate anynore
dust. 1've had enough. | don't want anynore. |'m doing

everything I can to prevent myself from being worse.

| also would like to say that if nmy statenent
here can help the future mners, it's well worth it. |
don't want to be selfish and just say |I've got it, I'm
not going to say anything. | want to help the future
mners. And it has been determ ned | have |ung on ny
dust by a team of know edged doctors. My it not be
determ ned that you have bl ood on your hands for making
deci sions that could kill our mners.

Thank you very nuch.

(Appl ause)

MR. NICHOLS: W I Iliam Chapnman.

MR. CHAPMAN: My nane is WIIliam Chapnman
That's WI-L-L-1-A-M CHA-P-MA-N I'mwth United
M ne Workers, president of Local 7093. Wth machines
bei ng used to mne coal in today's nodern day m ning,
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there is nore dust in the mnes today than ever before.

And in the past 10 years, 13,000 people have died from
t he painful disease Black Lung. Painful, yes, because
you snother to death.

You all sitting at the table out there, |ook out
to your right up there. There is a sign that says King's
Inn. See that purple |look? That's what a man | ooks |i ke
when he's sucking for air, when a cold sweat is running
of f of you. Now you work your lungs |ike that there, and
your heart is overcongested, and you die of congestive
heart failure.

So why woul d MSHA ignore the advisory
commttee' s recomrendati ons and propose to raise the
respirable dust |evels and reduce the nunber of dust
sanpling tests? That's absurd. The proposed changes
that you all would nmake woul d greatly increase the
m ners' chance to be inflicted with this dreadful Black
Lung di sease.

We the m ners who mne the coal that afford 70
percent of the nation the luxury of electricity deserve
and demand a safer work place. And we denmand the peace
of m nd of knowing that MSHA is working with us and not
agai nst us. We urge for nore increased dust sanpling and
the reduction of respirable dust levels. This is why we
urge MSHA to put in place the advisory commttee's
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recomrendati ons, which include mners' participation.

And if we're going to end this dreaded Bl ack Lung
di sease, we nust unite. And "unite" starts with U

Thank you, gentl enmen.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Clyde McKnight. Okay. You think
Clyde is gone for the day?

MR. KNI SELY: M nanme is Bob Knisely. That's
K-N-1-S-E-L-Y. I'mgoing to read a prepared statenent.
| wish | was articul ate enough to speak off the top of ny
head. But I'mgoing to try to read this prepared
statement. And following that, 1'd like to submt it to
the commttee so it can be put in the record. And I'l]
explain a little bit of that |ater.

|"'ma coal mner enployed by Consol Energy at
t heir Robinson Run mnes. | have 30 years experience
underground, and it's all at this |ocation. M mne is
represented by the UMMA. | have served several years on
the health and safety comm ttee and have had many
opportunities to speak before such committees in the
past. | now serve on our political action conmmttee.

And nmy m ne enpl oys approxi mately 500 peopl e.
We have four continuous mning sections and one | ongwall.
And ny m ne produces approximately 6 mllion ton of coal
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per year.

| had the opportunity to speak at the first
meeting in Washi ngton, Pennsylvania, on Tuesday, but I
declined. | did this not because |I like what | had heard
or had seen about these proposed regul ations. But
instead, | felt that I was unprepared to speak at that
hearing. Well, guess what? | wasn't the only one
unpr epar ed.

This comm ttee has set forth a proposal which is
not only conplicated, in nmy mnd, close to being illegal.

My experience in the past has shown nme that MSHA has
often lost their way in regulating the m ning industry.
If it were not for regular, everyday coal mners and the
UMWA com ng to these hearings and voici ng our opposition,
| often wonder where would the health and safety of our
nation's mners be today.

And pl ease don't m sunderstand ne. | take no
pl easure in pointing fingers at this conmttee or its
menbers, nor do I nmean ny conments as any persona
attacks to any of you. You nmust be aware of the
frustration of the coal mners in this country, who nust
sacrifice time off fromwrk and fromtheir famlies in
order to attend these public coment periods. Mst of
the nmen and wonen who will speak are only working people
who ask that you |listen and hear what they're saying to
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you.

| made a statenment earlier that | felt these
proposed regulations in ny mnd were so flawed that they
were close to being illegal, and | want to tell you why.

In the Mne Act of "69, it is clearly stated that the
pur pose and intent of Congress with this law, when it was
enacted -- and I'mquoting -- the first priority and
concern of all in the coal or other mning industry nust
be the health and safety of its npbst precious resource,
and that's the m ners.

| see no concern for the health and safety of
t he nost precious resource in these proposed regul ations.

For years, we have been working to clean up the m ne
at nosphere. MSHA inspectors for the nost part have
forced operators to a 2 mlligramstandard. As flaws as
the current dust regulations mght be, it is a system
that can be enforced much nore easily than what you have
pr oposed.

There can be no enforcenent if no one can
understand the regul ations. Having had the opportunity
to listen to the first round of comments, it is clear to
me that there is nothing in this docunent which wll
guarantee or ensure better health conditions in this
nation's coal m nes.

The director of health and safety for UWW, Joe
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Mai en, stated at the first neeting that this commttee

did not take under consideration the recomrendations of
t he advisory comnmttee, nor NI OSH, nor the comrents of
coal mners during the 2000 conment period, nor even
i ndustry. Well, what they were telling you is this. W
want | ess dust, nore nonitoring, and continuous nonitors.
And it's not conplicated.

We all see a problemin the industry. At the
current dust levels of 2 mlligrams, we still have coa
m ners contracting Black Lung. Your approach in this
docurment woul d be | ess sanpling and nore dust, up to --
and according to M. Thaxton at Tuesday's hearings -- an
8 mlligram And another cornerstone of these proposals
woul d be to have people wear PAPRs, which are powered air
purifying respirators.

There seens to be a big controversy over single
sanpling instead of the current averagi ng of sanples.
The view of this commttee seens to be that this single
sanpl e would give us a better view of the true nature of
t he dust problem \What has changed to make you believe
that this one sanmple would tell you the truth? | can
tell you this, that on the day of taking this sanple, al
dust control devices would be in place and would no way
show you the true nature of mning coal on a day-to-day
basis. Also, how would these regul ati ons address the
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probl ens of dust in our out-by areas such as our

beltlines?

Wth the increased tonnage being m ned on
today's longwalls, these out-by areas nust be nonitored,
and the dust |levels controlled. You want to use the
PPARs for conpliance. How nmany nminers have to sit before
you and testify that these do not work and do not aid and
oftenti mes hinder their health and safety before you hear
then? | know it has been several years we have heard the
sane thing at these neetings. They don't work. The
space hel mets do not work. UMM and NI OSH has
spear headed the continuous nonitoring technology. It was
reported in Washi ngton, PA, on Tuesday of this week that
t hese devices are ready for field studies and will start
t his nonth.

After all the tinme and effort, why are we now on

the fast track to enact these flawed and conplicated and

i nadequate regulations? | don't know, but it couldn't be
because 2004 is an election year. | nmean, that's just ny
opi ni on.

|, as a coal mner that work in the m nes every

day, ask you as a conmttee to take a step back, |ook at
what you have presented to us, and reconsider. Go back

and | ook up why this commttee exists in the first place.
Wite regul ati ons that make sense and protect the coal
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m ners, the nost precious resource, the coal mner.

As a coal m ner who has worked the |last 30 years
underground, |, as many of my fellow coal mners, fee
t hat we have no voice. W |ook to MSHA as our protector,
but often we feel we are ignored or assaulted with the
argument that if we insist on a safe work place, then the
cost to operators would force them out of business. And
| ask you this, when did MSHA become an econom st for the
coal operators? How did the original of the M ne Act
beconme an econom c issue?

On Tuesday, in Washington, PA, M. Nichols asked
one respondent, what do we do to conply if continuous
monitors shows no conpliance. 1In response, | asked him
-- | asked you, M. Nichols, have we considered sl ow ng
down the shears on the longwall faces? Have we
considered cutting one direction on a |longwall face?
We're not allow ng people in by the shear as it's cutting
coal. We're sinmply making the fines where it would be to
t he operator's advantage to keep the dust control devices
in place.

| assure you that if you as a conmttee raise
the bars as far as dust in the nation's mnes, then the
mning industry will conply. They'll follow you. W
cannot allow nore coal dust to legally exist in
underground coal mnes. W nust wite regulations which
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make sense for the conditions which are encountered in

today' s m nes.

At the mnes where | work, in 2002 -- and I'm
not proud of this -- we were cited 804 tinmes. W have
had several citations on dust problenms. Many of these
citations were for return airways and beltlines. How
does this proposed regulation attenpt to address these
probl ens? Al so, our m ne has had several dust ignitions
in the recent past. What would the outcone have been if
legally we could mne coal at four tinmes the dust |evels?

Having tried to | ook through and nmake sense out
of these regulations, | nust tell you that | defy any
reasonably intelligent mner to make any sense of these
proposed dust regulations. Why do you as a commttee
bel i eve that such regul ations, ones which cannot be
under st ood, ensure that the health and safety of this
nation's mnes woul d be protected?

We in this country have seen many di sasters in
our recent past, and many people have lost their |ives.
And the whole world joined us in nmourning the |oss of our
citizens. M question to you is who will nourn for our
brothers and sisters who are suffering or have died from
Bl ack Lung? The UMW has a rich history. W' ve had many
chanpi ons who were not afraid to stand with us in the
many fights we have had in the past. One of the npst
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f anbus ones was Mot her Jones. She said one tine, when

asked about the death of sone coal mners -- and I'm
gquoting -- we nust pray for the dead and fight |ike hell
for the living.

And to answer my own question, | ask you to |ook
at not only nmy face, but the faces in this room This is
but a fraction of the people who are represented here.
Who will fight? [1'Il tell you this, and please convey
this sentinent to the power that be, we as coal mners
will fight like hell for the living.

That concl udes ny prepared statenment. What |
would like to -- | would like to address this to the
commttee as part of the records. |'ve attached on the
back part of the M ne Act.

MR. NI CHOLS: Ckay.

MR. KNI SELY: If there is a question as to what
t he purpose of MSHA should be or ought to be legally,
then right there is why I made the statenment | nade. And
|"d like to present this, if | mght.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Dave Millens.

MR. MULLENS: M nane is David Miullens. That's
D-A-V-1-D, MU-L-L-E-N-S. | got 26 years experience in
the mnes. |'mhere with the UWA, Local 1713. I'ma
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safety commtteeman. And |I'm sure everybody in here has

heard the statenment or the sling that has been pointed
toward the mners as being dunmb coal mners. And
evidently, the agency is believing this, for themto try
to stick this on us. Evidently, they think we're dunb.
But | don't think we are.

| just can't see how sonmething like this can be
put before us to try to help the mners. | just can't
see it. And another thing, too, is the conpanies are
fighting the violations that the inspectors are witing
to them and beating nost of them And how do they think
that an inspector is going to wite a violation on this
when he can't understand, and thinking that he's going to
get it stuck back on hin? | don't believe he'll enforce
it. | believe it will be overl ooked.

| think there is too many | oopholes in it on the
conpany's part, and fornmulas to figure up. And | don't
even seen why you would need a fornmula to figure up how
much dust a mner is in. Two is two, eight is eight, no
matt er whether you're in coal or not. |If you're in two,
you're in two. If you're in eight, you're in eight. And
why woul d you have a fornmula to try to figure that out?

| can't see how anybody would try to put the
m ners back to the '60s as far as healthw se. And |
can't see how anybody could put this on the m ners and

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

189
thinking it's safety for them Only two things that |

can figure out. It's either people don't know m ning, or
either it's politics. And evidently, these people that
cone up with this has never had famly menbers to suffer
with Black Lung. | have. |[|'ve seen it.

And the question asked earlier about the

ai rstream hel nets, why does m ners where themif they

don't like. They're in conpliance or they're working.
It's about |ike going outside with an unbrella with a
hole in the top of it. It blocks a little bit, but
you're still going to get a little bit wet. You're still

going to get a little bit Black Lung.

| think the best thing that has happened is the
PDM 1. | nean, it's the only thing we've got right now
of fighting force, and we need it. And we need your help
to try to help us with this and try to protect the mners
fromBlack Lung. And that's basically about all 1|'ve
got .

MR. NI CHOLS: Thank you very much.

MR. MULLENS: And also, the trust that people
has for the agency | think is on the line on you all's
part, and you really need to be | ooking at that.

MR. NI CHOLS: OCkay. Thanks.

MR. MULLENS: Thank you.

(Appl ause)
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MR. NI CHOLS: Dave Dear man

MR. DEARMAN: | appreciate you gentlenmen sitting
here listening to us today. M nane is David Dear man.
That's D-A-V-1-D, DDE-A-R-MA-N, a miner from]lsland
Creek, VP No. 8, Virginia. 1'd just like to say that |
don't have anything prepared for this. | just want to
speak frommy heart and take just a few m nutes. But,
gentl enmen, |'m opposed to this. And |I've been in the
m nes for 30 years. 1've been in and around | ongwal |,
seen these helnmets, |aid back on the ribs and back in the
t ool boxes and not used. And it seens they didn't use
them and | know they' re not going to use them unless
they're made to use them And | know the conpany i s not
going to make them use them unl ess you all are around.

So | don't think the systemis going to work any
way, form or fashion as far as using any kind of a
helmet. And I'd |ike for you all to think deep and hard
of what MSHA is. It's supposed to be a m ne, safety, and
heal th adm ni stration, nmade up for the benefits of the
wor ki ng m ners, whether it be union or non-union. And
|"d like for you to just take pride in that because
wi t hout you all, we know where we would stand with the
conpani es, and we depend on you all for our health and
our safety. And |I'm depending on you all to reconsider
this, and we can conme up with sonething better.
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| don't know what the answer is to it. But |

can say for myself, |'ve been around a | ot of especially
t he ol der nmen wal king on the canes and carrying their
canisters with them of oxygen. 1|'ve seen it firsthand,
and thank God that I'mnot in that shape nyself.

Wth that, I'lIl end my statenent.

MR. NI CHOLS: Thank you very much.

(Appl ause)

MR. NI CHOLS: Roger Horton.

MR. HORTON: M nane is Roger Horton. That's
HORT-ON I'"ma mne worker's representative here in
District 17, and glad to have the opportunity to be here.

Il wish it was under a nore pleasant circunstances. But
be it as it my, we'll go ahead anyway.

| started ny mning career in 1974, and it was a
very | ow coal scene, Rum Creek in Logan, West Virginia.

It was the Wnifreed M ne, netallurgical coal. And about
that time, the agency, which you now represent, was in
its fledgling years, and they were experinmenting with
different types of water supplies and different areas,
different ways to elimnate dust and to cut it down. And
my father was part of that teamwho -- | call thema team
-- who tried to inplenent all these various dust control
measures. It was a conventional mning section when |
began and |l ater went to a continuous m ning section.
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Then there was occasi ons they had nunbers of

peopl e empl oyi ng many different methods trying to control
the dust. Well, they worked very, very hard to do that,
and were successful to a very nuch good degree. And they
under st ood the dust was a problem not only from an
expl osi ve nature, but froma health and safety nature.
They understood it then. And we understand that now.

You know, the continuous m ning device that has
been developed is a God-send. It really is. W no
| onger have to argue about the ampbunts of dust that we're
in. It's going to |l essen the work that MSHA has to do,
and it will lessen the worries of not only the m ner, but
the famlies thenselves. They will not have to worry
about their husbands and wives if they work there
inhaling the deadly dust. You know, it's going to
elimnate it. And it's something that we wanted to do
since the inplenmentation of the act, is elimnate the
exposure to the harnful effects of rock dust and coal
dust. And we're at the threshold now of being able to
conply with that. And they will do that. And then al
of a sudden, we have this rule that says you're going to
do ot herw se.

Well, | don't think that we should do it. And
the reason |I don't think that we should is because the
rule itself is -- it's a violation of the act. It really
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is. You know, you' ve heard nmany people today testify

that the reason for the act itself is to protect the nost
preci ous resource, which is the mner. And in fact, it
is. No one can debate that. No one should even attenpt
to do so nor even try to do so in a manner that is not
consi stent with good sound policy.

It's alnost as if soneone is trying to weasel
out of citing violations, you know. It just doesn't make
sense to ne. We have the technology to elimnate this.
Let's please do it. Let's please do it.

Now |'ve been very fortunate in having to have
worked in a union mne for nearly nost of my mning
career. And if you're a non-union mner, you do not have
the sanme tools and the sane | everage that we have because
of the m ne workers. You know, we're not afraid to stand
up and i nmplenent the rights under the act. Those who are
in the non-union sectors, they are scared to death. They
woul d not do so. They would not. They depend totally
upon you. And wi thout your help, they're going to die a
horri bl e death.

So | inplore you to please take this rule back.

You have a file for it -- I"msure it's called file 13
-- and place it there, and leave it there.

And | know it has been a | ong day, gentlenen,

and | thank you for the opportunity again, and | hope
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you' Il reconsider. Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Janes Tiller

MR. TILLER:. M nanme is Janes Tiller. [|I'm
representative of 2888.

MR. NICHOLS: | don't think they can -- can you
hear ?

MR. TILLER Janes Tiller.

MR. NICHOLS: You'll have to get a little
cl oser, Janes.

MR. TILLER: Janes Tiller, representative of
2888. | don't have much to say, but | have been a coal
m ner for 28 years. Right now, in ny position, I'ma
supply notorman, and we breathe a | ot of dust, sand dust,
rock dust, coal dust, diesel funes. And we have been on
to several federal people trying to help us, and they say
they don't have no plan for us. And | believe we're
going to hear -- it would be a real help to us in
nmonitori ng where we go. You know, we're catching it al
the time, in and out. And whenever they do sanple the
conpany, you know, we don't do no spline, and that's
where they get their sanmpling for us. And in the eight
years |'ve been on that supply, they have never run a
sanpl e on us.
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That's all | have.

MR. NI CHOLS: Okay. Thank you.

(Appl ause)

MR. NI CHOLS: Go ahead.

MR. COHEN:. Hi. M nane is Robert Cohen,
COHEN And | want to thank you very much for the
opportunity to come and speak to you today. Just a
little bit about who I am |'mthe nedical director of
the Black Lung Clinic's program at Cook County Hospital.

| also serve as the nmedical director for the National
Coalition of Black Lung and Respiratory Disease Clinics,
which is the coalition of Black Lung clinics that are
funded by Health and Human Services. So | act as their
advi sor and also help themwi th treatnment, diagnostic
gui delines, and so forth.

" ma pul nonary specialist, board certified in
pul monary medicine and critical care, and |I'm al so
appointed to the division of occupational nedicine at
Cook County Hospital, as well as in the Departnment of
Envi ronment al Occupati onal Health Sciences at the
University of Illinois' School of Public Health. So
work with themquite a bit. And |I've been working with
coal mners since about 1988, working with the clinics
since the early '90s.

| just wanted to speak a little bit about the
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medi ci ne and epi dem ol ogy of Black Lung. | know that --

which is what these whole dust rules are designed to
prevent. And then some of my inpressions -- |I'mnot an
i ndustrial hygienist, but I know a fair amunt about

i ndustrial hygiene fromny work with nmy industrial

hygi ene col |l eagues. And just fromthe point of view of
those that work in the clinics that take care of these
m ners, what sonme of our concerns are.

The first thing that we're concerned about is
that -- or that we are concerned about is that we' re not
here today tal king about inplenmenting the REL that NI OSH
recommended in 1996. You know, it seened that we al
were very, very interested in reading the criteria
document that NI OSH publish in "96 -- | guess dated ' 95,
but published in '96 -- which was a trenendous sumary of
the world literature on the nedical effects or health
effects of coal mne dust, and which summari zed not only
the U S. literature, but worldwide literature on those
ef fects.

And based on that review, we |earned several
things. One is that pneunoconiosis, in ternms of
radi ol ogi ¢ di sease, scarring in the lung, sinple
pneunoconi osis, and to a small er degree conplicated
pneunoconiosis is still occurring at these 2 mlligram
cubed standard.
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The other thing that we learned is that there is

a very significant problemw th lung function inpairnent
at the current levels of 2 mlligrans per neter cubed.
It's not just the scarring in the lungs that we are al
taught classically in nmedical school we should be
concerned about with coal m ne dust exposure. But it's
t he devel opment of chronic obstructive pul nonary di sease,
enphysema, which were very clearly shown, at least in
Nl OSH s summary, certainly in this five or eight years
since then, have been proven over and over again in other
epi dem ol ogic studies in the U. S. and worl dwi de that coa
m ne dust does result in enphysema and chronic
obstructive lung disease and |ung function inpairment.

And | think the best data that N OSH sunmari zed
cones fromarticles by Mke Atfield and col | eagues from
t he national study of coal workers' pneunpconiosis. And
their data on past-1970 coal m ners shows that a year of
underground coal mning for a mner who has only worked
after 1970 is equivalent to about a half a pack year of
snmoki ng. So snoking a half a pack of cigarettes per day
is about equivalent to an eight-hour shift underground,
m ning under post-1970 dust controls of 2 mlligrans per
met er cubed.

So recommendi ng that our mners snoke half a
pack a day of cigarettes or allow ng that wasn't
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acceptable. And I think that that was a huge part of why

NI OSH t ook the step of proposing a recomended exposure
l[imt of 1 mlligramper meter cubed. And so when |
teach ny nedical students, they say, well, that's great.

REL of 1 mlligram that's what it should be. Then I
have to explain the difference between what is
recommended by the scientific and research organi zations
of the U. S. governnent and then what is actually put into
regul ati ons by the regul atory agencies, which in this
case is MSHA for non-m ni ng OSHA.

But so | was hoping that at some point | would
be sitting at hearing saying this is wonderful that we're
i npl ementing the 1 mlligram per neter cubed, which we
know -- or at least fromall the world literature -- is
what we shoul d be doi ng.

The other thing |I think Bob Thaxton, in his
original presentation this nmorning, showed the data that
NI OSH published in the nost recent MWR on radiol ogic
pneunoconi osis, which |I just wanted to coment on a
couple of things fromthat presentation or that article,
and that's that there is a very clear plateau for mners
with | ess than 20 years of mning tenure in their rates
of pneunobconiosis. [It's not going down any further for
t he younger mners. The rates were dropping for people
with higher tenure. And Bob pointed that out when he
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showed us that it was at 2.9 and 2.8 percent, which for

all practical purposes is the same number.

So there has been no decline at all since 1995
i n radi ol ogi ¢ pneunoconiosis. And | think it's inportant
to point out that coal workers' surveillance -- chest X-
ray surveillance program and the m ner's choice program
which | don't think is existent anynore -- are still only
measuring the tip of the iceberg in terns of what were
ternmed as contract mners or mners that are working for
contractors -- only 0.1 percent of those mners
participated in that chest X-ray study.

So we really have no idea what is going on anpng
those mners, who tend to be, as | understand it, nore
likely to be working in small mnes, and also nore |ikely
to be non-union mnes, and therefore | think less likely
to be as well controlled in terns of their exposures to
coal mne dust. The data they did have on those mners
showed a rate of PMF which was five tinmes higher than
t hose of noncontract m ners.

Al so. the study showed that for small m nes, the
rates of pneunoconi osis were higher than for | arger
enpl oyers. And we have lots and lots of small m nes that
are opening up in the country, which is of concern
because | think that there tend to be I ess stringent
regul ati ons or attention to regulation, and therefore
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mor e di sease. Those m nes tend to be sicker m nes,

t hi nk, ecologically, and therefore should be of great
concern in terns of the devel opnent of disease.

So | think that this article should give us
pause. It was just published three weeks ago. And | et
us understand that we're certainly under the current
program seei ng di sease, and we're seeing di sease --
that's just radiologic disease. But we're also not
measuring lung function problenms anynore. That was part
of a national study of coal workers' pneunopconi osis,
which is not really ongoing to a |large extent. And in
NI OSH s docunent, they recommended that nedica
surveillance for mners includes spironmetry, which that
hasn't been inplenented yet either as a regul ar
surveill ance technique.

So | would just say that we're really operating
largely in the dark in ternms of how nuch di sease is
really out there for lung function inmpairnment. And in
ternms of chest X-ray avail abl e di sease, we see the tip of
the iceberg, | think, with some of the surveillance
prograns that are currently in place. But we're still, |
t hi nk, sonewhat |acking in what is really going on.

So I'mvery, very concerned that we're not
inplementing 1 mlligram per neter cubed. And | guess |
woul d be | aughed out of the roomif | said that we shoul d
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nodi fy, go back to the drawi ng board when we're rewiting

this rule and put in 1 mlligram But | would recomend
that. | think that when NIOSH drew up its docunent, it
was a very, very persuasive docunent. It still is

persuasive. And there is nothing that has been witten
in the nedical literature since 1995 -- and |'ve reviewed
it pretty carefully. 1 do searches on the health effects
of coal mne dust frequently. There is nothing that has
said that the 2 mlligram cubed is healthy since that
tinme.

So | think that what has been recommended by
Nl OSH in 1995 still stands, that that is what we should
be tal ki ng about now, and not 2 mlligrans per neter

cubed and sustaining that. And then if we're going to be

tal ki ng about 2 mlligrams, | just wanted to nention a
few of the details that | understand fromthe proposed
regulations. And | nust admt, |I'm not thoroughly

fam liar with every page of that docunent, but |I saw the

presentations and went through sonme of the sunmari es.
One question one would have is if we're -- in
the single sanple strategy, you are recomendi ng that we
take into account neasurenent error, which nmakes sense.
Certainly, the devices that we're using to nmeasure if it
was a single sanple does give us a range of error. So
you're recomendi ng | ooking at the 95 percent confidence
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intervals for those neasurenents.

But then when you | ook at a confidence interval,
you have a choice of accepting the upper limt of normal,
where you would issue a citation, or the |lower -- the
upper limt of the range of error or the lower limt of
the range of error. And | noticed in the proposed
regul ati ons that MSHA is recomendi ng using the upper
limt of error before issuing a citation, which is -- |I'm
just wondering why that is done when NI OSH al r eady
recommended 1 mlligramas being a safer level. | forget

what the | ower |evel of the 95 percent confidence

interval -- maybe sonmeone can tell nme. | know 2. 33 was
the upper limt. The lower was 1.78 or sonething.
can't renmenmber. 1.71.

But it seens to ne that if we're trying to err
on the side of protecting the health and safety of the
m ners and preventing disease, which is | think why we're
all here, that one would err on the side of exposing the
mners to less dust. So |I think that that's sonething
that fromthe point of view of a practitioner in the
clinics that we would recomend that if we're going to
understand that there is neasurenent error, and we know
that, and the fewer sanples you take, the nore error
there is, so the wider the 95 percent confidence interval
will be, that we choose the |lower -- you know, we choose
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the end that would favor protecting the health and safety

of the m ners as opposed to the end which m ght result in
hi m bei ng exposed to -- himor her being exposed to
hi gher | evel s.

| think that we know from nedicine -- we have a
saying in nedicine that was sent by -- | guess we say
this in medical school in residency by physicians who
didn't want to work very hard. W would say, if you
don't take a tenperature, you won't find a fever. You
know, we didn't want to do bl ood cultures and urinalysis
and do all the work of chest X-rays and workups, so we
just would not want themto take tenperatures and find
out that our patients were sick. And |I'm concerned that
cutting down the nunber of sanples that we do -- you
know, basically nmonitoring the health of our patient,
taki ng the tenperature of our coal mnes -- if we don't
t ake enough tenperatures, we won't find the fevers. W
won't find the disease or the sicker mnes, and we won't
be able to inplenment treatnment, which nmeans we won't have
to work hard because we're not going to be doing the
citations, doing the repeat inspections.

But frommy point of view, | think that the nore
tenperatures we take, the nore sanples that we take, the
better that we're going to be able to protect the health
and safety of our mners. W'Ill know what are the
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conditions in those mnes. And that's taking into

account -- I'mnot very, very famliar with the history
of fraud and other issues in sanmpling. But | know that
it existed. | don't think it was fabrication. | never

went to crimnal trials. But there was stuff that was
goi ng on there.

So clearly, the nore governnment regul atory
agenci es are responsible for taking those neasurenents
and doing them frequently, and the nore data that we
have, the safer and healthier the environment can be nade
for our mners. So | think that I applaud MSHA s not
averagi ng out the | ow sanples with the high ones, which I
think is a good thing. But then after we've done that --
and then issuing a citation on the overexposures nakes
sense. But then reducing the nunber of sanples so that
we only do it six tinmes a year or three tines a year --
it's alittle confusing to me exactly how many tinmes a
year it will be done. But it's clearly less than what is
happeni ng now with the operator plus MSHA sanpl es
conbi ned, that we nmay be m ssing sone fevers. W nmay be
m ssing sonme bad conditions in the mnes that we
shoul dn't be m ssi ng.

So | really think that not averagi ng up, you
know, the bad stuff to nmake it | ook better nmkes sense.
But | think nore sanpling nmakes even nore sense, which
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means that the continuous dust sanpling which is a

revol uti onary device and a wonderful device -- | renmenber
talking to Dr. Volkwein fromthe Pittsburgh | aboratories
when he was expl aining the engineering of that device,
and we were very interested in trying it in Ukraine and
ot her m ning at nospheres where there is very, very high
dust levels. And now | see the prototype of the device
here, which | ooks pretty conplete. It's just wonderful.

That kind of device and the opportunities that
t hat provides for continuous data, it just seens on the
verge of having a new CT scanner, that we would say that
we're not going to mandate that we use the CT scanner.
We have wonderful technology to treat sonething, but
we're not going to mandate that it be used.

| applaud that MSHA's rules are allow ng for the
possibility for it to be used. That makes -- you know, |
think that's wonderful. But | think that unless we
mandate it, |I'mvery, very concerned that it won't be
used very much, if at all. And at that type of device,
as long as it's calibrated correctly -- and we have the
standard cycl one punps and standard MSHA technol ogy to
confirmwhat we're seeing with those conti nuous sanpl ers
-- is exactly what we need. We need to get that out
there, and it needs to be nuch stronger in the
regul ati ons than as just an option.
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| don't think that if we just take it as an

option that that option will necessarily be taken by many
of the m ning operations, and certainly not the very
smal | m ning operations where we see fromthe nedical
data and the epideni ology that those are the sicker

m nes. Those mnes are the nm nes where we're getting the
cases of pneunoconiosis. And certainly, that tracks the
cases of obstructive lung di sease and |lung function

i npai rnment that we see.

So | think that the use of the continuous dust
monitor, which is tremendous -- and | really think that
the work that NI OSH has done in conjunction with your
contractors and conpanies that you're working with in
Pittsburgh to develop that device is fantastic. And |
really -- it sounds like we're right there. W're right
there within just a few nonths of being able to actually
use that device. So certainly, these rules should -- |
bel i eve shoul d consi der some mandatory role for that
t echnol ogy.

Finally, 1 just want to make a few comments
about the use of personal protective equipnent. \When |
trained in occupational medicine and pul nonary nedi ci ne,
we' re always taught the classic hierarchy of controls in
terms of controlling any occupati onal exposure, and the
first being engineering controls. And the very, very
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| ast thing, only out of desperation, and | mean true

desperation, do we consider relying on personal
protective equipment to maintain the health and safety of
our mners.

And it just seens to ne -- and again, |I'mnot a
m ning engineer. But | think that we have the
technology. And | know that in other countries,
Australia, New Zeal and, there are m nes where you can see
fromone end of a longwall, you know, 500 feet or 800
feet down to the other end and see perfectly clearly,
t hat you can engi neer the dust out of the mnes to levels
that are healthy, certainly to levels like the 2
mlligramper neter cubed |evel.

| think that that engi neering work can be done.
We have an incredible technol ogical capacity in our
country to produce amazing things. And |I think that
relying on mners to wear personal protective equi pnent
to protect their health and safety under the conditions
of heavy |l abor in those mnes is very, very troubling. |
think that as an adjunct, that's fine. But to change the
regul ations to allow for higher exposures and rely on
personal protective equipnment to achieve our ni nimum
t hreshol ds of health and safety is really a dangerous
door that we're opening. And | think that that has to be
very, very seriously reconsidered. And | think that if
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there is a particular mne that is so dusty and so dirty

that there is no way that it can be engi neered, then
per haps that particular mning unit doesn't need to be
oper ati ng.

But otherwise, | think that this should be able
to be engi neered, except for very, very exceptional
circunstances. |I'mafraid that we're opening a Pandora's
box by allowing the PPE to replace a reasonabl e
engi neering control or engineering controls. And I think
that that basically conpletes ny remarks. Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Ronald Sharp

MR. SHARP: |'m Ronald Sharp, S-HA-R-P. |
represent Local 7170. | don't know that nuch about this
new device. |'ve never seen one up until today. But ny

problemis on our dust sanpling at our m ne, the conpany
sends bosses to make sure that no man is allowed to get
near dust when he is wearing a sanpler. He'll enpty his
dust box, do whatever is necessary to make sure that man
stays out- by.

|" ve asked MSHA about it when they do their

i nspections, and nobody can give ne an answer to it. 1'd
just like to have an answer. But | believe that to be
declared illegal, the way they're doing it. Now ne,
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have Bl ack Lung. You sent nme a card to carry if | want

to present it. But who wants to go down and shovel belt
dust? That's even worse than face dust.

So | would rather see them get the observation
down | ower than what we have now, not higher. And
t hank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NICHOLS: | may have marked Carl Morris off
accidentally here. Has Carl been up here? He spoke?
Ckay. Bobby Ml lins.

MR. MULLINS: Thank you, M. Chairman. M nanme
is Bobby Mullins, B-OB-B-Y, MU-L-L-1-N-S. [I'mthe
chai rman of the safety commttee for the UMW at the Rock
Lake prep plant in Boone County for Peabody Coal.

The proposal that you put forth today seens to
rely heavily on conpany engineering controls. [|'d |ike
totalk alittle bit about what we have done at Rock
Lake. We do have a dust coll ect engineering control
system at our plant. But |ike nost places, we work with
a mnimmcrew. A lot of tinmes, when a man retires, he
is not replaced. W have people off on conp, so we're
al ways short-handed. And when it cones to maintenance,
it seens |like our dust collect is always on the bottom of
the list, and it is always a constant battle, and al ways
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the burden is on us, the union and the safety conmttee,

to nmake sure that the dust collect is working the way it
was designed to do. And we have failed at that. W
haven't been able to keep it up that way.

The managers, the conpany officials who are in
their offices outside of the contam nated atnosphere,

make the argunent that the dust is at an acceptable

|l evel . And the reason they nake that argunment is that on
all of our inspections we have been -- all but one
exception -- we have been in conpliance with the MSHA

i nspections on dust, the dust sanples that they' ve taken.

But |1've worked in a tenple all of my working
life in the coal mnes. And recently, | was diagnosed
that | have between 5 and 10 percent Black Lung. Now
certainly, in ny own life, I'"ve noticed a reduction in
breathing ability. | wear a dust nask al nost all the
time at work, one of the dust flow single filter types.
But | can't wear it all the time. We work in an
unconf ortabl e at nosphere. The work is unconfortable
anyway. And to put those things and to have to do either
mai nt enance or have to do any communication with
coworkers is al nmost inpossible. And when it gets hot,
it's alnost inpossible to keep it on all the time. |
wear it as nmuch as | can.

So here |'ve been diagnosed with Bl ack Lung,
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wearing the dust mask, and yet hearing that conpani es can

engi neer, that they should be given the responsibility to
engi neer the dust at our work place so that I won't get
Bl ack Lung.

If we had tighter restrictions on the anmount of

dust allowed in the air that we breath, |ike the N OSH
recomendati on of 1 percent, | think it would be a | ot
easier to get the dust control levels down. It would be

a lot nore effective. We don't need a restriction that
all ows nore dust in the air. W need tighter controls
and nmore frequent dust sanples so that we as m ners and
the MSHA i nspectors that come up there can have a little
bit of teeth in what they do to reduce the dust level in
t he working pl ace.

And | know it's underground. They have -- |ike
on the working face, they have higher levels. | work on
a temple, so | know that they have a higher |evel of dust
they have to work in than what we do. This would reduce
opportunities to ignore, manipulate -- |like reducing --
ri ght now, when an inspector conmes in to do a dust
sanpl e, we can reduce the amount of coal we put on belts,
which is going to reduce the amount of dust in the air.
We can run a different type coal. Sone coals are a
little nore noist than others. We always run our npister
coal whenever the inspectors are around. And they choose
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who is sanpled. They can choose a |less dusty part of the

pl ant because they don't sanple everybody. They just
take a slice of the work force -- or otherw se escape the
hassl e of handling dust in the work place.

At the mandated congressional |evel of 2 percent

or even nore, like the 1 percent recomrended by NI OSH, we
still have Black Lung. We still have Black Lung. | know
it inm owm life. It still shows up. But if we're

serious about mners' health, we need to | ower those

|l evel s that we're | ooking at. And one way that |'ve

t hought about it in our work place that would really work
great is that continuous dust nonitoring. That would be
a great thing in our work place. But it needs to be --
it would have to be forced upon the work place. And the
m ners would have to have a | ot of input because the
conpani es know who and who does not have to work in this
dust .

That's about all | have to say about this. But
one thing | would like to add is being a surface m ner on
a prep plant, one thing that we have to deal with that
they don't underground is magnetite. \Wen you consi der
your regulations for surface, 1'd like for you to
remenber that, that you can | ook at the nmagnetite as well
because from what | understand, it can be even harsher
than the coal dust on breathing. Thank you.
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MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Frank Wda? Oh. Okay, John.
Conme on up

MR. STEWART: Yeah. M nane is John Stewart,
J-OH-N, S-T-E-WA-R-T. |'ve been a coal mner for 32
years, 29 of them being underground. |In that 32 years,
|'"ve seen a |lot of changes. Mbst of them have been
i nprovenents of conditions for the mners. 1'malso the
Nati onal Bl ack Lung Associ ation president. And on a
daily basis, | deal with wi dows who have | ost their
husbands due to Bl ack Lung, and nmenbers who are slowy
dyi ng a painful death of Black Lung.

From 1968 to 1992, there was 59,000 deaths from
Bl ack Lung. In the last 10 years, there has been 18, 240
deaths from Bl ack Lung di sease. That's reported deaths.

It could possibly be nore. That's a total of 77,245

Bl ack Lung deaths. These are people's lives, their
fam lies, that we're talking about. MSHA is trying to
increase the death limt, is what we see, possibly four
times higher than what it is now Estimating that in the
next 10 years, that would be about 72,980 nore people
that will die of Black Lung conpared to the preceding 10
years, being four tinmes higher, which the coal conpanies
deny Bl ack Lung even exists. But yet, every six hours,
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we have a nenmber die of Black Lung.

Bl ack Lung di sease was di scovered in 1831. Now
it's 172 years later, and our nenbers are still dying of
Bl ack Lung. The enotional inpact on the mners and his
famly who is dying of Black Lung is beyond neasure.
Because of the coal conpany's noney and the politicians
t hey buy, the nenmbers can't even get the benefits that
they need to treat Black Lung before they die of it.

Over 160 individuals or conpani es has been
convicted or pled guilty to crimnal charges of
respirable dust role. That probably won't change nuch.
MSHA stands for Mne Health and Safety Adm nistration. |
say that because everybody should know that the health
and safety of the mners is your total goal, should be.
We all would hope that MSHA woul d set standards to assure
t hat working conditions are free of respirabl e dust
concentrations and that no mner will have to suffer
i npai rments of health by Black Lung, and to | ower the
dust and increase the sanplings, not to ignore the needs
of the mner, increase the dust, and decrease the
sanpl i ngs.

For MSHA to raise the |evel of coal dust four
times higher than it is now and reduce the sanpling of
coal dust from 34 shifts down to as level as three shifts
a year, and to allow coal conpanies to put our nenbers
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wearing airstreans helnmets that will not protect our

menbers fromthe dust particles that causes Bl ack Lung,
that also will fog up and will affect their vision for
saf ety of what is happening around them And to expect
the coal conpanies to verify their own dust plan, that's
i ke asking a bank robber to hold your billfold so you
won't lose it.

This is all contrary to the 1969 Coal Act. It's
reversing our current protection back 40-plus years. The
new rul es don't even require citing the coal conpanies
until the dust |evel gets way above the exceeded anount.

MSHA knows because of all the studies that has been done
that 2.0 mlligrans of respirable dust per cubic nmeter of
air is already causing our nmenbers to die of Black Lung
di sease.

But because of taking care of the coal
conpanies, | feel that we're going to kill thousands of
nore nmenbers of Black Lung. Qur nenbers are already
afflicted with di sease and agony and death, while the
coal conpanies make big profits, and the governnment
officials and the politicians sit idle in their office.
We are sending a nmessage to MSHA, the National Black Lung
Associ ation, that we are fighting for our nenbers
freedom of breathe. Thousands of our nmenbers who spend
decades in the mnes to fuel the energy of this great
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country, they should not have to die a sl ow death of

Bl ack Lung di sease because MSHA refuses to decrease the
coal dust in the m nes.

These rules nust be withdrawn and rewitten.
Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Okay. Do you think Wda is gone?

Okay.

MR. RYAN. MWy nane is Rick Ryan, RI1-CK, R-Y-
A-N. And | appreciate you all being here today to listen
to us and giving ne this opportunity to talk. | don't

have a whole lot to say, but I want to start out and tell

you a little bit of history. |1 do work in a prep plant.
|'"m 45 years old. 1've got 26 years nining experience.
| work for Hobat Mning. |I'ma recording secretary,

m ne and safety commttee, for Local Union 2286 of United
M ne Workers.

We have 270 strip mners. W've got 45 that
work in and around the prep plant, and a deep m ne that
supplies coal to the prep plant with 40 enpl oyees, for a
total of 355 mners. And this deep mne is in the
process of putting on another section, so they' re | ooking
to go up to about 80 enpl oyees total.

So we represent a wide variety of different type
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mners in different type situations. On the average, we

usually load clean coal, anywhere from4-1/2 mllion to 5
mllion tons a year, into the railroad car. W have 10
mles of overland belt. W have got 2-1/2 mles of
refuse belt. It's a large prep plant. W have nine
crushers, 22 feeders. W have 97 transfer points, and we
have seven | arge stockpiles. And with running as nuch
coal as we do in all these places, we all know what
happens when you transport and nove coal. They al

create coal dust that we have to breath and we have to
put up wth.

Back when it was proven that the coal conpanies
were being illegal with their dust sanpling, we thought
we've got to go to MSHA and let MSHA do it. W can't
trust the coal conpanies, so surely we can trust MSHA
with nore or |less our |ives because that's what it boils
down to.

But the people that work on our job -- and the
way that we see MSHA | eaning nore toward the coa
conpani es now when we thought you were going to be our
saviors -- we see you nothing -- no nore than what the
coal conpanies was. So we can't trust you now. You
know, we have no other place to turn but you guys. W
need your help. When you cone on a job now, and one of
your inspectors wites a citation, the conmpany al nost
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automatically -- he is going to conference that.

We go to that conference, and we back your
i nspectors 100 percent because we know we need him  But
still, it seens |like when you conme out with a deal |ike
this, you lean nore to their side than you do us. And
don't know. | mght be wong. But | was always under
the i nmpression that when MSHA cone into being, that you
cane into existence to protect the coal mner, not to
protect the coal conpany.

| don't know. Maybe I'm-- sonebody can give ne
sone better history on it if I'mthinking wong. But I
t hought you all were to enforce the |aws of the act that
Congress initiated and put down into a |aw for you to
make sure that the coal conpanies |ive by.

Wel |, why should they have to live by these if
they're going to change or be changed to nake it easier
for themto get by without having to live up to it. All
we want is a little backbone in the |aws that we have.
We don't want you to raise the 2 mlligramstandard. |If
it goes anywhere, we want to see it conme down because |
have friends, good friends, that's got this disease. |
have young friends that's got this disease. And | know
people that has died fromit, and it's not easy to watch.

We need sonet hing done. We need the dust
nmonitoring systemthat they've cone out with. [It's so
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close to being perfected to put into the mnes. Wy did

this have to cone down now? Why couldn't it have been

waited on just a little longer to give this a chance to
work? It seens like it's |ike everything else. W've

got to get sonething shoved down our throats that's not
going to help us. All it's going to do is hurt us.

Li ke I say, the guys that | work -- well, we've
got 355 people out here. And we're a union mne, and we
can stand up for ourselves. And | feel real sorry for
t he non-uni on guys out there that can't even do that.
And wi thout you all, we're going to hurt. But w thout
you all, 1 don't know how they're going to exist because
t hey have no say-so. They can't stand up and say, no,

" mnot going to work in that dusty area today because if
they do, they're going to be I ooking for a job, period.

Li ke I say, we don't want you to raise the 2
percent mlligram We'd rather see it go to 1, like
NI OSH r ecommended, which we feel that would w pe it out
qui cker than any other thing that any agency could do.
When the federal -- the Dust Advisory Commttee cone
around -- they came and toured our job. You know, Joe
Mai en was with them And | said, Joe, are you going to
go down and tour the plant, the prep plant? He said,
yeah, we're going to try our best to us. | said, well,
you know they don't want you to go down there. He said,
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well, we're going to go anyhow. | said, well -- on the

way down the hill to this plant, | said, don't be
surprised when we get there if this plant is not shut
down. Joe is here today. When we got down to the plant,
it just so happened on our way from point A to point B,

t hey had sonet hing that happened. They had to shut the
pl ant down. They didn't want to see all the dust
floating in the air. They had an excuse to shut it down.

That's the same thing that went on with our dust
sanpling. It was a running joke where |I worked when
they'd do a dust sanple. W had river duty. We got to
go over and |l ounge on a river bank all day and watch a
punp run. We wasn't over where the dust was at.

We don't want it to go back to those things. W
want MSHA to take care of the dust sanples, continual
sanpling, |lower the standards and give us a chance. You
know, when MSHA was getting ready to be cut -- they were
slashing MSHA, going to try to do away with it -- we were
there. We were there to help you all so you all can
exist. Well, we're here now needing MSHA to help us so
we can exist, so that we can live.

And that's what this is. Wthout these dust
regs, when we go to work at a coal mne, we just well
sign our death warrant because believe nme, these coal
conpani es are not going to do one thing nore than they're
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made to do. And that's about all | have to say. |

appreciate it.

MR. NI CHOLS: OCkay. Thanks.

(Appl ause)

MR. SERI AN: Ral ph Serian, S-E-R-I-A-N, Local
1501, Consol Mne 95. | had a lot to say. | don't
really have a lot to say now. | noticed one thing in
t hese hearings today, that a | ot of people have said that
t hey were thankful, you know, for these hearings. |If you
buy my lunch, 1'Il be thankful. But this happens to be
my right, to speak nmy opinion on this.

And | guess |I'mcharged with trying to convince

you all what a bad law it is. But hell, you guys know
this is a bad law. | don't have to convince you. You
know the facts and figures. | nean, they' ve been out

there for years. And you don't have to be a coal m ner
to knowit's a bad law. MW wi fe doesn't know the first
goddamed t hi ng about coal mning. So I'll tell her --
she's a school teacher. She thinks it's ludicrous. And
the other thing she said is that they either think you' re
stupid or they don't respect you. And | don't think you
think we're stupid. But | don't think you all respect

us, you know, what we're saying because all of the
studies, all the everything supports that this is bad.
And t he people who crafted this and who support this,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

222
they don't respect the coal mners. They don't respect

the laws that are on the books to stop this from
happeni ng. And they don't respect anything about what we
do.

They don't respect the pronmi se nade to us to
| ower the dust, the continuous nmonitoring. And all that
we want is the prom se kept that was nade to us, the
continuous nonitor, and | ower the dust standards. And
that's all | have to say.

(Appl ause)

MR. NI CHOLS: Max Kennedy.

MR. KENNEDY: My nanme is Max Kennedy, M A-X,
K-E-N-N-E-D-Y. I'ma third-generation coal mner from
Virginia. |I'malso an international health and safety
rep for the United M ne Wbrkers of Anmerica. Gentlenen,
it has been a trying two years for the United M ne
Workers and the mi ners across the eastern part of the
United States. It started out with 9/11. Then on the
23rd of that nonth, we lost 13 miners in Alabam with a
coal dust explosion, a secondary coal dust expl osion
occurring.

Then fromthere, we had a rash of mne fires
occurring in northern West Virginia. And as recent as
three weeks ago, we had a belt conveyor fire at the
Consul VP-8 m ne, of which mners you heard testinony
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here today.

During this time, the agency has pushed through
proposed regul ati ons on ventilating active working
sections with conveyor belt intake air. In the m dst of
this, we've had a rash of fires on these belt entries and
the velocities on these entries. And you can go back and
you can check the records of coal float dust cited by
75400 on these entries. And ny point is what the mners
are saying today is true. |If you allow PPE in above the
2 mlligram standard, you will have float dust
accurmul ation continuing in these coal m nes, and you wl
have visibility problens because as far as feasible --
the definition of feasible can nean anything to anyone
that's operating a coal n ne.

Unl ess you nmandate what is engineering controls,

then that definition is wide open. And as far as the

preanble to your proposed reg, an ALJ -- it doesn't nean
anything to an ALJ. It doesn't nmean anything -- the
review comm ssion may point to it. But if it's not set

in witing and clear, it's not enforceable. And you know

t hat .

This reg is so conplicated, | don't understand
it. The testinmony that | gave you in Prestonsburg, well,
that's the very sanme issue. | had questions that you

couldn't answer. And | think the gentleman on the end
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referred to the comment that | made was a valid conment,

and it needed to be addressed. | don't see it addressed
in this proposed reg.

So apparently, you're not listening to the
mners. You're not listening to valid statenments of what
is going on in the industry as it occurs right now.
| nstead of taking the time and effort of the experts on
respirable dust in an advisory commttee report -- and
you heard the doctor a few m nutes ago tal k about that
report as a valid report -- and not incorporate each one
of those recommendations into this rulemaking is not the
process, as | see it, that Congress intended as far as
the 1977 Mne Act. And you'll just have to excuse nme a
m nut e because |'ve seen so nmuch death, fatalities, and
people killed, that it sickens nme to see this government
say that it's okay.

You know, we're hunting down two people who are
guilty of war crimes. One is in Ilraq. The other one is
in Afghani stan. And those troops that we sent over
there, if they were caught and prisoners of war, they're
given better treatnent under the Geneva Convention than
our coal mners are. And we charge people in other
countries with human rights violations for conditions
that they work in or live in. But coal mners have |ess
than that. They don't have a right to breath.
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We're not asking for pure, clean air. W're

just asking for what the doctor said that won't kill us.
One mlligram Is that so much to ask? The technol ogy
is here. But it's too |ate because you're pushing this
reg through. And that's why it sickens ne. It does
sicken ne. Both my grandfathers and ny father died

because of this disease. And I'mtired of seeing it. |

am |I'mtired of going seeing old man in Wal mart pulling
their oxygen cart. But you say this is okay. This wll
cure us, that 2 mlligram as was stated a while ago,
prol onged periods of just 2 mlligramis not healthy for
you.

But in the statenent | gave you and the

guestions | asked you, what studies was done on airstream
hel mets at hi gher velocities -- when the higher velocity
overcones the fan in the airstream hel net, what
protection is given? Did you all go out and do a study
on that? Do you have the data on that? What velocity
did you set for these? Each and every PAPR that you have
inthis reg, is it docunented that that is the protection
level ? O where did that nunber come fronf

There is no reason why any coal operator at this
point in time with the technology -- the spray systens
that are currently utilized, if maintained -- and that's
the key, maintained in these entries in the sections on
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the lawmn laws. [If they're maintained in admnistrative

controls as far as work areas, and tinme limts on those
individuals in the areas of the longwall, you can bring
t hose people in conpliance.

Now t he operator will argue about that. But the
argument is not valid because today because there are
lawn aws in conpliance with adm nistrative controls

wi t hout airstream hel nets.

And with that, | want to submt ny witten
statenment for the final time, if you'll listen to it.
And this is the sanme statenent | gave you in

Prest onsbhur g.

(Appl ause)

MR. NI CHOLS: Thanks.

MR. CI ENAWSKI: |I'm Chuck Cienawski. | was down
at the other neeting in Pennsylvania the other day. 1"l
spell the last name again. CI-E-NA-WS-K-1. | worked
in mnes 27 years, worked underground, worked the
preparation plant, worked heavy equi pnent. 1've done
everything just about that there is to do. 1've seen
everything, too. So it's really hard to i magine MSHA is
| ooking out for the health and safety of our country's
coal m ners.

This rule, if approved, will send the coal
i ndustry back into the '30s, a tinme when the dust dosage
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was at an uncontrolled | evel. W will see the dust

dosage i ncrease about or above 8 mlligrans from 2
mlligrams. That's four times higher than we have seen
it before. Lowering the respirable dust limts is what
we need to be doing here, not increasing them |Increase
t he sanpling, not decreasing the sanpling.

If the rule is allowed to pass, we will see the
bl ood of our brothers and sisters shed again because of
the nore violent explosions and the return of higher
| evel s of Black Lung injuries. MSHA needs to work with
her experts on coal dust in coal mnes, the
prof essi onals, our nation's coal mners. Wo else knows
any better?

CGetting to the PDM1 is sonething that we need
to be looking at. It's a full-time dust nonitor, and it
doesn't tell alie. Do the right thing. Kill the dust
rule and nonitor our nation's coal mners. |It's your
responsibility, MSHA. Thank you all.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Janes Linville.

MR. LINVILLE: Hello. M nane is Janes
Linville, L-1-N-V-1-L-L-E. |I'ma surface mner. | work
for Obit Mning near Danville, West Virginia. |'ve been
in the mning industry for over 25 years. Most of that
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time is being a -- | worked in a preparation plant for

about two years, and the rest of the tinme has been
construction and working on the strip m ne.

|"mcurrently chairman of nmine health and
safety, and |I've been involved in safety for nost of ny
mning career. And |'ve traveled with mning inspectors,
acconpanying themon a | ot of dust sanpling. And I have
a | ot of knowl edge and input into how that has been done.

|"d like to propose a question for you to think
about. What has changed in the coal field? W wanted to
change a law. Since 1969, we've had 2 percent, 2 parts
per million rule that has kept the conpanies in line.

Now you think that's no | onger necessary because it seens
as though MSHA is bent on changing this | aw that has been
in effect for so nmany years.

My argunment is that the need for dust sanpling
still exists. It's still there. | would like for you to
t hi nk about when you drove to this neeting |ast night or
t oday or whenever it was. There were several |aws that
you had to obey on your way here. One of them was the
speed limt. It was 55 mles an hour, 60 mles an hour,
65, or 70, whatever it m ght be.

Most of us will travel five to eight to ten
m | es per hour over the speed |limt because we know t hat
we can get by with it. The coal conpanies have been
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doing the same thing with the dust sanplings. They have

been traveling a few mles over the speed |limt because

t hey know they can get buy with it. You heard testinony

today froma lot of individuals, and I've seen it nyself,
t hat when you're going to be sanpled, the day that you're
going to be sanpled, things are not nornmal

Now we have a | ot of enployees on the strip job.

And when the m ne inspectors cone out to run dust

sanpl es, usually they have about 14 punps. 1In the

i nterest of production, the conpany will arrange for two
or three of those individuals not to do their nornal
duties, or there is something wong with their piece of
equi pnmrent that has been wong with it for a week, but al
of a sudden they decide it's tinme to fix it.

Now t his goes on. That's a part of running over
55 mles per hour. | feel that as a result of the dust
sanpling that has been done in the manner that it has
been done that there have been a ot of miners' lives
t hat has been preserved as a result of it.

We all know that this is a hard economc tines
for a lot of corporations, and the coal industry has not
been exempt fromthis. And |I'msure that there has been
a | ot of pressure put on the politicians and on probably
MSHA and the state regulators also to help ease sone of
the restrictions that is being placed on them and the way
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they see it. |'mhoping that we don't consider someone's

life less inportant than the econom cs of our country or
the coal conpanies that are involved in the coal mning
busi ness.

Sanpling forces the coal conpanies to spend
noney on defective equi pnment and get it fixed because
they know if they don't they're going to get a fine for
it. One thing that really bothered me on the new
proposal was the fact that MSHA is thinking about
elimnating the S&. |If you were to be in our position
and travel with the m ne inspectors and see the concern
that the conpany has for an S&S citation, you would
under stand how i nportant this is for the m ner.

They don't want to get any S&S. |If they get a
citation, they definitely don't want it to be an S&S
because that carries a | ot of weight with the corporate
of headquarters, CEGCs, or whoever. So they'll go to
great lengths to get an S&S taken off froma citation
t hat has been issued to them Qur conpany protests quite
a few of their citations in an effort to try to get this
done.

As Ri ck Ryan, who works for the same conpany |
do -- we work on different ends of the job. As he has
said, we acconpany the mning inspectors. So when it
cones tinme for the conpany to protest a citation, we go
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to the conference and we uphold and try to support our

m ne i nspectors as much as we can because we know we need
t hem

l"d like to make this statenment, and if you
would, I'd like for you to wite this down. There must
be something in the law requiring m ne operators to
furnish the mners with safety equi pnent at the
operator's expense. And you go ahead and put "shall" in
there or some m ght strong words that they can't get
around. And I'd like to relate to you, a few weeks ago,
we had an incident happen on our job where the conpany
decided it was going to quit furnishing white paper or
paper coveralls for their people doing nmaintenance work.

Now t hese coveralls were not very expensive.
They was about $2.50 apiece. But they had to buy several
of them and they told us they spent $26, 000 on these
coveralls, and they didn't have to do it because the | aw
didn't require themto do it. So we went through a
procedure and had MSHA involved. And in the process, it
| ooked |ike we were going to get a better quality
coverall than what we had, and the price went from $2.50
to $25 a pair for these coveralls that would keep
carcinogenic material off of you.

Well, as tinme went on, and two or three days
went by, and the first thing you know MSHA backed up on
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their position and quoted the |aw as stating that the

conpany nust ensure that their enployees had protective
clothing. But the law did not say that the conpany had
to furnish it.

Now, gentlenen, I'mtelling you, these are hard
econom c times for these corporations. They're going to
turn a buck however they can turn it, and it don't mean
gi ving us sonething that they don't have to. The |aw
doesn't mandate it. Anything you wite a new |aw for --
| read there a while ago where you was tal ki ng about your
equi pnent. It was going to be a requirenment for the
conpany to make sure that these mners had it. But |
didn't see in there anywhere that the conpany had to pay
for it. So who do you think is going to have to pay for
t hat ?

The conpany says, M. Mner, you ve got to have
this article, and it's your responsibility to buy it.
It's not ours. Now how many of these m ners can afford
to go out and buy an airstream helmet or one of these
constant nonitoring devices that you have in here? Not
very many. We all have fanmlies to feed. W make a
pretty good buck, but it takes a | ot of noney to feed a
fam |y and keep everybody going. They take a | ot of
taxes out on us, too. W don't realize the noney that we
make after taxes.
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So anything you got to do, make sure that you

put in the law "shall"™ or whatever | anguage you feel you
need to use to make sure that conpanies are paying for
this new type of safety equi pment you wanted i npl enent ed.

Sure. Dust sanpling is expensive. It costs
MSHA a | ot of nmoney. When they run dust on our job, they
send two mne inspectors in. And it costs the conpany a
| ot of noney because there is two mners' reps have to go
with their two mne inspectors because they're in
different vehicles and going to different parts of the
job. It's very expensive.

Do we have a noral obligation to protect our
m ners, to run dust punps and make sure they are not
bei ng overexposed? Yes, we do. This is the right thing
to do. Yes, it is.

We had anot her incident that happened on our
job. In the interest of production, the conpany deci ded
they was going to start leaving their 240-ton trucks
parked fully | oaded. Well, we objected to this. And
again, they pointed out to us by law that they could do
it. The law didn't say they couldn't do it. Wen we
tal ked with MSHA, the same thing. Well, I'msorry, but
we don't have a |aw that covers this.

|"'mtelling you, gentlenmen, we're dealing with a
group of people that are nore concerned with profit than
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they are with people, with getting people hurt or

injured. It's low on their priority, even though they
say they're safety m nded. OQur goal, according to them
is to be the safest, nobst productive conpany in the
world. They'll tell you that, and they got the little
pl aques up on the wall. But what they do does not
denonstrate that. When you start parking the truck fully
| oaded, and then the guy gets off fromit. Another man
comes on the next shift, he has to wal k around that truck
and preshift it with stuff hanging over the edges of it.
This is not right. This is not nmorally right. 1Is it
legal ? Yes, it probably is. There is nothing in the |aw
that says they can't do it.

But when you guys enact any kind of |aw on dust
or whatever it mght be, think about it. |[If you re going
to require sone type of equipnment for the mner to wear
who is going to pay for it? |If you don't put it in black
and white, it comes down on the mner, and the conpany
will force himto wear it. They'll inplenment a policy
t hat says you nust wear this or you nust do this, and the
m ner has to do it.

Now we' re facing sonme hard tinmes ourselves. Qur
nunbers are decreasing. There is |less and |ess
corporations that are UMMA. And from what | understand,
sone of them are dropping out of the BCOA. And it nay be
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guesti onabl e whether we'll be union in a few years or

not. So we need all the help we can get, and we
definitely don't need |l aws that take away our rights and
our benefits.

" ve had the highest regards for MSHA. |'ve
al ways regarded them as a straightforward organi zati on
and 1'd like to continue to think of them as that way,
not soneone trying to take our health and safety away
fromus. Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NICHOLS: Ron Dress? | thought you had a
break earlier. 1s Ron gone? How about Bobby Santoni o?
Yeah, yeah, go ahead. |'mjust putting them on notice.

(Wher eupon, a short recess was taken.)

MR. NI CHOLS: Go ahead.

MR. SIEM ACZKO. My nane is Dwi ght Siem aczko.
That's spelled DWI-GHT, S-1-E-MI-A-CZ-K-O0 |1'ma
safety representative for United M ne Wirkers Local Union
8833, Ham Iton, West Virginia, and | have over 21 years
underground m ni ng experience.

After reviewi ng and being briefed on this
conpl i cated MSHA proposal concerning control of
respirable coal dust in underground coal mnes, | find
this proposal to be, nunmber one, illegal, and nunber two,
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unethical. This proposal is illegal because MSHA is

ignoring the 2 mlligramstandard set forth by Congress.
What right does MSHA have to ignore coal nine safety
standards set forth by Congress? What right do you have
to do that? That's a question to the panel.

MR. NI CHOLS: Have you read the rule?

MR. SI EM ACZKO. Yeah. Wwell, yeah. | read, and
probably derived what everybody el se has --

MR. NICHOLS: | don't want to get in a | ot of
back and forth here because we've got other people --

MR. SIEM ACZKO. All right. W'Il let that |ay.

MR. NI CHOLS: All right.

MR. SIEM ACZKG:  Well, who is it at MSHA who
bel i eves that they are above the | aw of the land? We']|
| et that one |lay then.

The fact of the matter is no one has the right
to replace or displace a | aw without |egal arbitration.
Therefore, this proposal is illegal and violates the act.

It is apparent MSHA is trying to ramthis proposal
t hrough the systemw th total disregard to the | egal
system which we all live under, and is ignoring
recomrendati ons from credi bl e groups and i ndivi dual s,
from | abor, managenent, and safety organizati ons who
state this proposal is the wwong way to control coal dust
exposure | evels inside coal m nes.
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This proposal is unethical because it allows

coal dust to accumul ate in amounts greater than four

ti mes above what is not considered a safe |evel of 2
mlligrams. MSHA is justifying this unethical deed by
stating that personal respitorial protection will also be
increased to protect the coal mner. It is odd. Nowhere
can it be found that it is perm ssible or even
recommended to substitute personal protection for

engi neering controls. 1t is known fact the way to nanage
ai rborne coal dust is to increase water and air flow

And as long as there is air and as long as there is
water, there will be no limtation for feasible

engi neering controls regarding airborne coal dust.

Sonmeone in MSHA has failed to realize airborne
coal dust can do other things besides cause Bl ack Lung.

It is a well-known fact that coal dust can expl ode and
contributes to mne fires. By allow ng coal dust to be
generated at or above 8 mlligranms, it is going to

i ncrease coal m ne dust explosion and m ne fires.

Passage of this proposal will place coal mners
inside what is equivalent to fully prinmed cannon barrels
ready to go off. There is no doubt death due to coa
m ne dust explosions and mne fires will increase if this
proposal is allowed to becone | aw.

What is so upsetting to coal mners is MSHA, of
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all organi zations, of all people -- it is MSHA who is

going to allow this to happen by creating the conditions.
Even today, under 2 mlligram standards, coal m nes do
catch on fire and expl ode due to coal dust accunul ati on.
Just imagine what is going to happen if the coal m ne
operator will be allowed to increase the generation of
coal dust four times greater. Isn't it reasonable to
bel i eve that coal dust explosions and mne fires wll
i ncrease four times al so?

We are very much aware coal dust explosion and
mne fires can bring death. Wth that being so, I am not
willing to accept this proposal. I'mnot willing to go
back 30, 40, 50 years ago when the |life of a coal m ner

was consi dered an expendabl e and di sposable item of doing

business. No, | will not jeopardize life or |inmb by
accepting the proposal. And no, | amnot willing to
support any proposal that will take ne or ny fell ow

wor ker back to the days of high coal dust exposure of
yesteryear.
| can remenber the days when a 100-watt |ight on

a shuttle car at 2 feet away was di nmer than a candl e due

to high dust concentrations. | renmenber those days al
too well, and I"'mnot willing to go back. As ny duty as
a safety commtteean, | will report ny opinion of this

proposal to the mners | represent as unacceptabl e.
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Al so, as ny duty as safety representative of the

mners, | will report to MSHA what will be accepted.
Nurmber one, I'mw lling to accept |lowering the coal dust
| evel s by using engineering controls which nodifies the
usage of water and air. It is a time proven fact water
and air can and does control coal dust.

Number two, | amw lling to support nonitoring
of the mi ne atnosphere as a whole nore frequently and at
| onger intervals.

Nurmber three, | amwlling to accept a
conti nuous, 24-hour a day, seven day a week i ndividual
air sanpling program which would include the usage of a
devi ce that would give recordabl e and instantaneous
readout of exposure |evels.

| " m havi ng probl enms under standi ng why MSHA woul d
not support the views that |I have. It is well known
NIOSH is on the verge of releasing a device which can
noni tor the coal dust levels of a coal mner 24 hours a
day, seven days a week. We coal mners do have the right
to know what we're exposed to. At least that's what |
have derived from MSHA's hazcom program  Therefore, an
air nmonitoring device that measured coal dust |evels
continuously should find support under the MSHA' s hazcom
program

We coal m ners have read the allegations that
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for his own benefit a Pennsylvania coal operator can have

MSHA i nspectors transferred. |If these allegations are
true, one also has to think where does this policy begin
and where does this policy end. There is no coal m ner
who | know understands how they will reap any benefits by
means of this MSHA proposal. |If there is not any
benefits in this proposal for the working coal m ner,

t han who does it benefit?

Passage of this proposal will be renmenbered as
t he dawn of the darkest days in nodern coal m ning
hi story. And for that reason, | do not and I wll not
accept this proposal. And | amwlling to either |ead or
follow my union to the courts to stop this. That's all |
have to say.

MR. NI CHOLS: Ckay.

(Appl ause)

MR. NICHOLS: OCkay. Tim 1've got sonme people
on here that | need to check on. Charlie Santonio, is he
here? Okay. James Jarrell? Dennis Robertson? Okay.
You wanted to put sonebody else on in your last. Yeah,
okay.

MS. CHAPMAN. My nane is Linda Chapman

L-1-N-D-A, Chapman, CH A-P-MA-N. | wal ked easily up
here. | don't have lung disease. |'m not breathing
hard. It was easy for ne to walk up here. | wal ked up
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here today because ny husband couldn't. See, ny husband

had Bl ack Lung, had pneunoconi osis, had silicosis, had
chronic bronchitis, had just about every |ung di sease
known to a coal m ner.

You know, we tal k about sanples, one sanple
after another. W talk about the sanples and the air
quality that these nen are forced to work in every day.
If we don't get the levels correct, if we don't get them
| ow enough, we read a whole different kind of sanple. W
read autopsy sanples. And that's what | was forced to do
two years ago.

You know, it started out just about |ike any
normal day for a coal mner who is dying of lung disease.
He got till he no longer could shave hinsel f, could not

bat he himself, got to he couldn't even feed hinself

wi t hout strangling on his own food. Now why is that?
Why does a coal mner strangle on his food? Because he
is trying to breath through this nouth and eat at the
sane tinme. So food is sucked down the wong way.

Does this happen often? Daily. It happens
daily. Wen | wasn't at home and | was on ny job
working, | wouldn't |eave food by his recliner because |
was afraid he would strangle and | wouldn't be there to
help him Now ny husband died in his own bed. | nade
sure of that. That's what he requested. Even though ny
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nmom and nmy dad kept begging ne to take himto the

hospital -- you don't want himto die in your bed. |
said no. He's going to die at hone.

Most m ners, though, die not in their own bed.
They die in a recliner. Wy is that? Because they can't
breath | aying down. There was a m ner who testified here
20 m nutes ago, and he said he got so sick of seeing
death. He choked up when he told you that. Well, |
wat ched death for about four years. Four years.

Qur home is a split level. The last year and a
hal f of my husband's life, he never had a nmeal in our
di ni ng room because he couldn't take those two steps to
go into the dining roomto eat. AlIl of his neals got
carried to him

The norning he passed away started |ike just any
ot her days for him | bathed himand | shaved him |
powder ed, panpered, and tucked him That's what | called
it. This was a mountain man, much pride, rmuch honor, who
couldn't even take care of hinself, did not have the | ung
capacity or the air capacity to take care of his own
per sonal needs.

When | got himready for the day, he smled
great big, and he said, you got nme ready. And | said,
yeah, | got you ready, Bear, because we had a | ot of
conpany coming in, a lot of friends and fam |y because
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the doctors had told me it was soon. It would be soon.

| said, yes, | got you ready, Bear. And he kind of

wi nked at ne, and he said, you got nme ready to go hone.
And | said, oh, Bear, we got a few nore days. W got a
few nore days. | didn't get you ready to go hone. You
got me ready to go honme. | said, Bear, 1'll do that when
it's time. And for the third tinme, he said to ne, you
got me ready to go hone.

So that gave ne a little clue that maybe
sonething was going to be a little bit different this
day. So | kept an eye on him He fell asleep. And for
10-m nute increments, | kept checking on him And the
house started filling full of friends and famly com ng
by because the tine was close. And | said, you know, |
don't want to wake himup. He doesn't rest good because
of the machinery. There were nmachines and stuff, the air
qual ity machine trying to keep the air filtered out of
t he bedroomeven. | said no. | said, let's not wake him
up. He's resting. And for three hours, in 10-m nute
increments, | kept checking on him And | noticed around
noon there was a change. And | tried to rouse him and |
couldn't.

For the second tine that nmorning, | flipped back
the bl ankets and I lay down with ny husband, and I
cuddled with him and | stayed with him And I told him
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that I would be all right. For the first time in ny

marriage, | lied to nmy husband. | told himit was okay
for himto go home. | would be all right. And 20
m nutes |later, he was gone.

A mner told you a while ago that he got so sick
of seeing death. Six weeks before ny husband di ed, he
pretty nmuch quit eating. He was going to call his own
destiny. And | begged himnot to give up. Please don't
give up, Bear. And he smled at me, and he said, Linda,
|"mnot tired of life. | love nmy life with you. [|'m not
tired of life. But I'mtired of dying. Because you see,
he had been dying for about four years. Towards the end,
it was about four years, and no quality of life. None.
Living with an air tank strapped to him

My husband had 21 years coal m ning experience.

He was third generation. He was a proud man. He was an
honorabl e man. The nmen that worked al ongsi de of himsaid
he had the strength of 10 men on nmany a day. And he
couldn't even shake hinself because of this dreadful
di sease.

VWhen it conmes to a tine when a disease will take
your dignity to the point that you can't even get
yourself off of a commbde -- now that's why we have to
regulate the dust in these mnes. You know, these nen
are honorable nmen. They are great nen, every one of
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t hem But if we don't take care of the laws and the

regul ati ons that take care of them they're as di sposable
as this cup

We live in a disposable age. We throw things
away when we're done with them and they're discarded,
and they no | onger have any use. When a coal m ner ends
up with pneunoconi osis, he's disposable. And once he
gets that round of disease, the law is against himeven
to helping with his nedical needs.

| don't think I've met any of you before.
guarantee you this won't be the last time you'll see ne.

| set out a year ago fromthe capital down here, and I

wal ked to Washington, D.C., from Charleston. | wal ked
every day for alnost a nonth to get there because |
want ed Washi ngton, D.C., and the | awmmakers there to
understand that these nminers are honorable nmen. They
can't be disposable. And when we start treating them as
di sposabl e, sone day the light is going to go out because
no one is going to want to go down in that nmountain and

get this ore out because it's too deadly. The price is

t oo hi gh.

| was training for this walk on Septenber 11lth
when the towers went down in New York City. | was on a
treadm || training because | was supposed to |leave in
Cct ober for Washington, D.C. | shut ny treadm || off,
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and | prayed to the father above that he would help those

peopl e because their need was great. | didn't know what
| could do, but pray. Thirty-five hundred people |ost
their lives in those two towers that day.

But two weeks later, there was sonething that
was told on the news that really captivated ny attention.
The rescue workers and the survivors and the peopl e that
was going in and around what they consi dered ground zero
was al ready conpl aining of respiratory difficulties from
breat hi ng the dust off of those towers when they cone
down. Just two weeks |l ater, the danage was already done.
And they started the study. That was in Septenber. By
January of that year, they said 35 percent of the people
t hat was working in and around ground zero was al ready
affected with term nal |ung disease, already suffering at
ni ght, couldn't breath when they |ay down. COPD had
al ready been di agnosed in many of them

But we have miners going in 10 years, 20 years,
30 years, and 40 years, and we are |led to believe that
they annihilated this disease and it no | onger exists. |
know what has been anni hilated. The |aws are being
anni hilated and the rules are being annihil ated that
hel ps these nen, that keeps the coal operator in sone
gui delines and hel ps them -- nakes them be account abl e
for these nmen.
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|' ve been asked what is the hardest days after
| ost my husband. | first said it was anniversaries,
bi rt hdays, holidays. But it's also Mondays and Tuesdays,
Wednesdays, Thursdays, Fridays, Saturdays, and Sundays.
|"ve carried many titles through ny life. |[|'ve been a
friend, a daughter, a worker. |'ve been a vol unteer.
|'ve been many things. And know I'ma widow. And it's
up to you. You all have the power. You all have the
final say that none of these men will ever be considered
di sposabl e. Thank you.

MR. NI CHOLS: Thank you.

(Appl ause)

MR. NI CHOLS: Ti m Baker.

MR. BAKER: Excuse ne. M nane is Tim Baker.
That's B-A-K-E-R. What 1'd like to do first is briefly
read a statenent into the record on the union's position
on the part 72, determ nation of concentration of
respirable coal m ne dust single sanple policy.

MSHA proposes two changes in their single sanpl
policy. The first is that citations would be based on
MSHA' s sanpl es rat her than operator sanples. The second
is that citations would be based on a single sanple
rat her than the average of five. On the surface, there
appears to be inmprovenents, but there are many probl ens

that are buried in the details.

Heritage Reporting Corporation
(202) 628-4888

e



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

248
Conpared to the operator sanples, MSHA sanpl es

are nore likely to be accurate. 1In addition, if
citations are based on an average, dust |levels can easily
go over the standard on single shifts, and the average
will be below the standard. But if citations are based
on single sanples, if the dust level is too high on that
sanple, MSHA could issue a citation based on a single
sanpl e.

This policy is nore in keeping with the M ne Act
because it requires that concentrations of respirable
dust be at or below the standard for each m ner on each
shift and expresses a clear preference for taking sanples
on a single shift rather than over several shifts. But
MSHA nekes several adjustnents that weaken these
i nprovenents. These adjustnments cone froma) the way we
define a shift; b) they define a single sanple, and what
t hey mean by over the standard.

First, in spite of mners regularly working 10
or 12 hour shifts, MSHA considers a shift to be eight
hours or less. They propose to start the sanple when the
m ner enters the section and turn it off eight hours
| ater, regardless of how long a shift is. The Mne Act
refers to a shift without defining howlong it is. Thus
t he MSHA proposal woul d not nmeasure miners' true exposure
if it is longer than eight hours.
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Second, MSHA proposes to take sanmples for

several mners on a shift. But even if nore than one
m ner is exposed over the standard, MSHA will issue one
citation. In other words, not every single sanple that
is over the standard will result in a single citation.
Thi s does not protect each mner on each shift. Not only
does this not provide adequate protection, it also has
the effect of nmaking the |ikelihood of MSHA issuing
citations depend on the nunber of sanples taken rather
than the | evel of dust.

Third, what MSHA neans by over standard is over
2.33 mlligrans per cubic meter of air, for a 2.0
mlligramper cubic nmeter standard. To conplicate things
nore, they propose smaller adjustnents if they average
sanples, or if there is a reduced standard because of
quartz. They explained this adjustnent because the dust
sanpl er does not al ways give precise results.

For exanple, even though the true dust
concentration may be 2 mlligrans per cubic nmeter, it
m ght read 1.9 or 2.1, depending on many small variations
in how the filter is weighed, whether the battery is
fully charged, whether it punps at the right rate and so
on. In other words, there is some doubt about whet her
any sanples give the true concentration. And the closer
you get to 2 mlligrans per cubic nmeter, the greater the
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doubt s.

MSHA gi ves nearly all the benefit of the doubt
to the mne operator. |f you neasure exactly how the
sanpl er varies above and below the true value, then 95
percent of the tinme any measurenment greater than 2.33 is
in fact greater than 2.0.

Of course, you could |Iook at the other side of
the problem If MSHA were giving the benefit of the
doubt to mners, they could require citations be issued
if a single sanple nmeasurenment were above 1.67. That is
when you could be 95 percent sure the exposure was bel ow
that standard. That is, subtract .33 from2.0 to make
sure that you are below the standard rather than add .33
to nmake sure that you were above the standard.

| ncidentally, with MSHA's policy on plan
verification, they require that dust be below 1.67. For
this reason -- but to make the unusual two steps backward
for every forward, this measurenent, a single sanple
measurenent is taken by the m ne operators and not by
MSHA. By giving the benefit of the doubt to operators,
the MSHA policy sacrifices mners' health to operators’
rights. It is a clear denonstration that they do not
think mners' health is as inportant as m ne operators’
| egal rights.

But the purpose of the Mne Act, as we recall,
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is to protect mners' health. The MSHA policy is a step

in the wong direction. Wen we consider that N OSH has
recommended that the standard of 2 mlligranms per cubic
meter be lowered to 1 milligramper cubic nmeter, this
adj ustnment for sinply variability is another step in the
wrong direction.
MSHA shoul d enforce the M ne Act as witten.

For example, if 2 mlligrans is the exposure |evel, MSHA
shoul d issue citations if exposures above 2 mlligrans
per cubic meter for each mner on each shift is detected.

If the shift is |longer than eight hours, the standard

shoul d be adjusted down so that, for exanple, if a mner

wor ked 10 hours, the standard should be 1.6 mlligrans
per cubic meter for eight hours. |If there is uncertainty
about the nmeasurenment, let the burden be borne equally by

m ners and operators rather than give the benefit of the
doubt to the m ne operators.

So while we have tal ked previously about our
position on a single sanple, and we have supported single
sanple, | think that when we | ook at the entire package,
we're making a grave nm stake here whenever we begin to
determne that citations won't be issued until we go
beyond a 95 percent confidence level. And |I guess one of
the questions that is on nmy mnd as | read through this
isif we're going to give a benefit of the doubt, as the
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docunment says, why did we not issue citations at 1.67?

Ni nety-five percent confidence |evel -- we should give
the benefit of the doubt to the m ner.

| would submt that the reason is probably
because everybody on this panel would say a judge would
throw that out of court and we wouldn't be able to
sustain that, and we wouldn't get any citation issued
anyhow. | would submt to you that before these hearings
are all over, we're going to nake it very clear that 2.33
is unacceptable, and we will do everything in our power
to make sure that MSHA is not allowed to stretch to 2. 33,
and that that should never be allowed in court either.
Two-oh is two-oh. How we get there and we make sure that
is enforced and enforced every tinme is maybe sonet hi ng we
need to discuss and we can build that nodel around
conti nuous dust nonitoring.

And we have | ooked at the single sanple, and we
are fine with | guess the general idea. W're very upset
with the fact that we would give the benefit of the doubt
to the m ne operator.

A few other comments that | have -- and I'm
going to read sonme stuff, just very brief statenents out
of the criteria docunment because it was nentioned on
Tuesday that NIOSH criteria docunent was a basis for this
rule. And so if I can -- and I'Il try not to bore
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everybody, but some of these things need to be put on the

record. And we will admt the entire criteria docunent
as part of the record.

This criteria docunent reviews avail abl e
i nformation about the adverse health effects associ ated
with exposure to respirable coal m ne dust.
Epi dem ol ogi cal studies have clearly denonstrated that
m ners have el evated risk of devel opi ng occupati onal
respiratory di sease when they are exposed to respirable
coal m ne dust over a working lifetinme at the current
MSHA perm ssi bl e exposure limt of 2 mlligrans per cubic
meter. The exposure limt of 1 mlligram per cubic nmeter
recomended in this docunent is based on an eval uati on of
health effects data, sanpling and analytical feasibility

and technol ogical feasibility.

In a very brief statenment, | think we've clearly
said it all, that we' re overexposing people at 2.0.
Bl ack Lung is still a problemat 2.0. Not only as N OSH

stated that it should be 1.0, they clearly have concl uded
in 1995 that we have the feasible controls available to
us to acconplish that. And what we're tal king about is
acconmplishing that in the m ne atnosphere.

They go on to say that their recomended
exposure |l evels of respirable coal mne dust be limted
to 1 mlligram per cubic neter as a tinme weighted average
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for up to 10 hours a day, up to 40 hours a week, as

currently nmeasured by MSHA's nethods. So clearly, they
were taking into consideration the changes within the
i ndustry. And we need to |look to that.

The NI OSH REL represents the upper limt of
exposure for each worker during each work shift and shal
not be adjusted upward to account for neasurenent
uncertainty. To minimze the risk of adverse health
effects, exposure shall be kept as far bel ow the REL as
possi bl e usi ng engi neering controls and work practices.

So now we are saying that -- or NI OSH has
clearly said that 2.33 should not exist, okay? And I
won't read all of these. | would point out that on page
2 of NIOSH s report and going into page 3 that they again
di scuss and tal k about 1 mlligram and not adjusting the
exposure for errors in calibration of equipnent.

On page 4, when we discussed the participation
of mners, they actually go beyond what sonetines we | ook
at as mners' reps, that we should be involved in al
aspects of sanpling. Whether that is MSHA sanpling or
operator sanpling, we should be involved. But N OSH
actually went into claimng that m ne operators shoul d
ensure that mners can participate in all nmedical
screening and surveillance prograns at reasonable tine
and place without | oss of pay to the mner. So we're
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even tal king about nedical screening as we go through the

criteria docunent.

It says on page 11 of the docunent the current
U.S. standard of 2 mlIligrans per cubic meter for
respirable coal mne dust is based primarily on esti mtes
of early studies. The intent of the standard of 2
mlligrams is to prevent the devel opment of PM- by
preventi ng progression of sinple CW to a category of two
or greater. More recent studies fromthe United States
and the United Kingdomindicates that the risk of PMF is
hi gher than estimated in these studies used to base the
current U S. dust standard.

They estinmate that at age 58 an average of seven
out of every 1,000 U.S. workers exposed to | ower dust
st andards woul d possibly contract Bl ack Lung.

Sonebody had nentioned earlier -- and there has
been sone di scussions about -- and | know that there is a
real difference in opinion on whether or not we ever get
to 4 mlligrams, 6 mlligrams, or 8 mlligrams. And at
Tuesday's hearing, | had expressed my concern that the
proposed rule retards any desire to do any new
engi neering controls. And | think that's very true. And
what | based that on is even what | see in the N OSH
docunment -- | see an increase from-- and these figures
are rather old, but they nonetheless hold true.
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From 1980 until 1990, coal production has

increased vastly. And between 1980 and -- in 1980,
m ners were produci ng about 16.32 tons per day per mner.
In 1990, that was up to approximately 33.25. Now I

woul d suggest to you that that double increase in
production also brings with it a correspondi ng doubl i ng
of dust that is generated because what we're tal king
about is advancenents in machinery, |arger machi nes that
produce nore, produce faster. And when you're cutting
coal faster and you're cutting nore coal, you're
produci ng nore dust.

In that time, while we have not been at al
happy with the fact that mners still continue to
contract Black Lung, we have at |east had a standard that
said you still can't go above 2.0. | would suggest that
t hose machi nes are going to continue to keep getting
bi gger. Coal is going to be mned faster. Dust is going
to be generated much greater than this 1990 study shows.
And it probably is already, and it will only increase.

If in fact that does occur, and we do not have a
rule that forces technol ogy, that forces environnmenta
and engi neering controls that neet the increase in
production, then we will very quickly hit a standard that
says ei ght-oh PAPR. | would suggest that that is a
reality that is just around the corner because production
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is going to increase, dust is going to increase. There

is nothing to drive engi neering.

On page 41 of the criteria docunent, the study
states that before 1970, the average concentrati on of
respirable dust for nost job categories of underground
coal m nes exceeded 2 mlligrans per cubic nmeter. The
average concentration for some jobs at the working face
where coal is being extracted exceeded 6 m | ligrans per
cubic meter. W' re headed in the wong direction.
They're saying that it was outrageous that they found 6
mlligrams. And | suggest to you that if this rule
continues, they will be even nore outraged because we
will find 8 mlIligrans.

W will admt the docunent, of course, into the
record. |I'msure you had it. One |ast statenent that |
would like to read. The excess -- and this is part of
their study. The excess preval ence of sinple CW, PM,
and decreased lung function is estimated to be
substantially reduced if |ifetinme average exposure to
respirable coal mne dust is reduced from2.0 to .5
mlligrams per cubic meter. However, even in a nmean
concentration of .5 mlligranms per cubic neter, mners
have a risk of 1 in 1,000 of devel oping these conditions.

A1lin 1,000 risk is defined as significant by the
United States Suprenme Court in the 1980 benzene deci si on.
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And that decision states, if the odds are 1 in 1,000

t hat regul ar inhal ation of gasoline vapors that are 2
percent benzene will be fatal, a reasonable person m ght
consider the risk significant and take appropriate steps
to decrease or elimnate it.

Now t hat's one quarter of what we are currently
tal ki ng about in the standard. And the United States
Suprene Court said this was outrageous. So we need to
continue to | ook to decrease our exposure.

There was some questions raised earlier today
about -- and I think, CGeorge, that you had raised the
guestion to an individual who is here, and you said,
well, if these helnets are faulty and they're | eaky, why
woul d you wear them And | think to a certain extent
there is a feeling out there, a m sconception in many
respects, on the part of some mners, and we try our best
to educate the people in the union. But there is a
m sconception out there that these things actually work.

And I would submit to you that there is probably a | ot
of operations out there that we may not represent that
t hese people are educated by their enployer and told
t hese things work, and you can work in as nuch dust as
want. You're just in good shape. | think that's one
concern.

The other thing is | think that mners at | east
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now tend to be nore proactive when it cones to health.

And, you know, if there is a chance that this thing is
going to work, and even if they knowit's faulty, you
know, it's better than what they had. 1I1t's not what it
needs to be. But | think in many respects, that's what
-- you know, I'Il give it atry. 1'll see if it works.

| think over the course of tinme, they found out it not
only does not work, it doesn't function as it shoul d.

But in fact, they can't wear it for a full shift, and
they can't use in certain specific tasks they have to do.

So | would commend them for at |east putting
forth the effort. | think we need to go nuch further on
expl oring how to correct the problemrather than just
di scuss why would you wear it anyhow.

On Tuesday, there was sone discussion on the
scarce resources. | think that the statenent was made by
soneone on the panel that, you know, we're going to do --
all ow the enpl oyers to do the verification sanpling, and
we're going to start the conpliance sanpling. But we're
going to go out to the ones that can't get in conpliance.

It will better allow us to utilize our limted
resources.

| woul d suggest that there is a problemthere,
too. And | think Joe Maien alluded to it on Tuesday.

But what we need to look at is if the resources are
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limted, then there should be a concern with the

reduction in the budgets that are being requested at
MSHA. And | know we have expressed a concern with that,
and we need to | ook at increasing resources rather than
decreasing sanpling. W need to protect these m ners.

Just a short while ago today, there were 1,500
m ners and their famly menbers and supporters who
rallied at the capital in Charleston. And | would
suggest that if you add those 1,500 mners and famly
menbers and friends to the roughly 75 people that have
attended these last two hearings, | would say that | have
not heard one person, including the |one operator who
testified, ask for this rule to be noved forward. Not
one person has conme forward and said, listen, this is a
good thing. We need to go with it.

That is a nessage that | think clearly each of
you have heard. | think that is a nmessage that you as
t he panel need to carry back to Arlington. This is
clearly a nonstarter. This is a bad proposal. It is bad
for mners. It would appear fromthe deafening silence
on the other side except for one operator that it's not
very good for themeither. |'mnot sure how that works.

But nobody has spoken in support. And I think that that

speaks vol unes.

| will close by saying what | said whenever |
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opened on Tuesday. You have overstretched your

authority. You have no right to propose and do what you
were doing. W would hope that you would recognize that
fact. We would hope that you would take this proposal
back and build it around a single sample -- or I'msorry,
a continuous sanmpling device. W think that's the right
thing to do. That's the proper thing to do. And to be
honest with you, neither side, neither one of us, or the
operators need to be dragged down in a quagmre that
continues this process when nobody wants it. The
technology to correct the problemis just around the
corner.

To be honest with you, we can stop now. We can
stop the hearings. You can take it back. W can get our
continuous sanpling, which is right around the corner,
and we'd all be better off a | ot sooner than what we're
going to be going through this process.

"1l be happy to take any questions. But I'm
guessing it's the end of the day, and there probably
won't be any, not even one. Thank you very much for --

MR. NICHOLS: You're correct. Thank you. Tim
is our |ast schedul ed speaker, so thanks for show ng up.

Thanks for your comments. How nuch time do you want ?
You al ready had 45 m nutes.
MR. MAIEN: Yeah. | don't want to keep you guys
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here. | apologize. Wien | promsed this norning to do
sonething, | wanted to deliver that. Joe Maien with
United M ne Wirkers. And I'll be real brief here. \hen
| spoke this morning, | had laid out a case that there

was a number of sections of the Mne Act that was being
violated by these rules. And when | finished ny
testimony, | had failed to provide you with that

i nformation.

Wth regard to the rule that will increase the
dust levels to upwards of 8 mlligrans and will have
respirators replace engi neering controls under the rule,
we have done an assessnent of the rule after hearing the
testimony or the nessage fromthe agency on Tuesday and
found that it violates section 202(b) regarding the
mandat e that the cumul ative gram standard not be
exceeded. It violates section 202(h), which says that
the m ne operators are prohibited fromusing respirators
to replace engineering controls, environnmental controls
with those respirator devices, which we have found to be
faulty as well.

It violates various parts of section 303(b),
whi ch dictates that the government has to nmake sure that
t he operator has sufficient air used to dilute and render
harm ess dust and in specific cases respirable dust. It
viol ates part 75.325(a)(1), which dictates air

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

263
requirenments for diluting and rendering harm ess dust to

the air quality standard. It violates part 75.321(a)(1)
with regard to air quality that requires that the air be
used to dilute and render harml ess dust.

It violates part 75.300 that explicitly
prohi bits respiratory equi pnment from being used to
repl ace engi neering controls and requires, as has been
since 1969, respiratory equi pnent to be provided under
the current law. This is not sonething that's new. It's
sonet hing they have to do. Again, the proposal would
violate that section by allowing respirators to replace
engi neering controls.

It violations section 70.100 with regard to the
2 mlligram standard being exceeded in the m ne
environnent with regard to the way that this rule is
proposed. It violates section 101(a)(9) of the Mne Act,
whi ch says that you cannot dimnish protections m ners
currently have or are afforded under the Mne Act. It
viol ates section 101(a)(6)(a), which sets straightforward
a provision of lowering dust levels in the nation's coal
mnes to protect mners, and it says that it shall set
st andards whi ch nost adequately assure on the basis of
t he best avail able evidence that no mner will suffer
mat eri al inpairment of health or functional capacity,
even if such m ner has regular exposure to hazards dealt

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N NN N NN R R R R R R R R R R
aa A W N P O © 00 N oo 0o~ w N -, O

264
with by such standard for the period of his working life.

Wth regard to the proposal to change the
sanpling of coal mnes, it violates section 75.207, which
mandat es bi nonthly inspections, at |east a frequency of
i nspections of working sections, and it violates part
75. 208, which mandates bi nmonthly dust sanpling
i nspections in out-by areas of m nes.

These are all standards that we have identified
very readily that would be violated by the proposal that
has been pushed forward by the agency. And at the end of
t he day, just |ooking at those standards al one, this
proposal is highly illegal under the M ne Act and
viol ates both the intent and direct |anguage of Congress.

And in closing, | will say that | would urge you
as well to send a nessage back to the | eadership of MSHA
that through two days of hearings in the coal fields, two
key areas, West Virginia and Pennsyl vania, there has been
no support for this rule. As expressed in these public
hearings, we set out to do that, to provide gui dance and
information to the panel. And we would urge that the
agency immedi ately withdraw this rule, which has been the
overwhel m ng nessage that has been received at both these
public hearings, including that of the one m ne operator
who testified on Tuesday in Washi ngton, PA. Thank you
very nmuch
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Thank you. That concl udes our

at 4:01 p.m, the hearing in the

above-entitled matter was adjourned.)

Il
Il
Il
Il
Il
Il
Il
Il

Heritage Reporting Corporation
(202) 628-4888



© 00 N o g A~ w N P

N N N N N N P B R R R R R R R R
aa A W N P O © 00 N o 0o M W N+, O

266
REPORTER' S CERTI FI CATE

DOCKET NO. : N A
CASE TI TLE: O fice of standards, Regul ations, and
Vari ances

HEARI NG DATE: May 8, 2003
LOCATI ON: Charl eston, West Virginia

| hereby certify that the proceedi ngs and evi dence
are contained fully and accurately on the tapes and notes
reported by ne at the hearing in the above case before
t he

Departnment of Labor.

Dat e: 5/ 8/ 03

Joel Rosent ha

O ficial Reporter

Heritage Reporting
Cor por ation

Suite 600

1220 L Street, N. W

Heritage Reporting Corporation
(202) 628-4888



A W N P

4018

Washi ngton, D. C.

Heritage Reporting Corporation
(202) 628-4888

20005-

267



